AN ANGLO-AMERICAN PRIZE TRIBUNAL 


One of the best achievements of The Hague Conference of 1907 was 
the scheme for an International Court of Appeal in Prize Cases. The 
world was not ready for it, and the differences of view between the 
greater and the lesser Powers have not unnaturally prevented its ratifi- 
cation. But is it not, under present circumstances, possible that a 
shorter step in the same direction might and could be taken by some of 
those Powers who are most concerned in the proper disposition of prize 


court proceedings? 
Madame de Staél declared that mankind was always advancing, but 
always in a spiral course. In 1915 the world, while it moved far during 


the preceding century or two in the direction of human brotherhood, 


seems to have come to a pause very close, so far as commercial inter- 
course between nations is concerned, to the point reached at the time 
of the French Revolution. 

It may be worth while to recall some of the chief departures, at the 
end of the eighteenth and beginning of the nineteenth centuries, from 
what had been the accepted rules of international law as to restrictions 
of neutral trade. 

The French Directory, in 1798, issued a decree that all ships having 
for their cargoes, in whole or in part, any English merchandise, should 
be held good prize, whoever was the proprietor of such merchandise, 
hich should be held contraband from the single circumstance of its 
coming from England or any of its foreign settlements; that the harbors 
of France should be shut against all ships having touched in England, 
except in cases of distress; and that neutral sailors found on board Eng- 
lish vessels might be put to death. President Adams in reference to 
this order officially declared that the interest and honor of the United 
States commanded them to repel any such “predatory warfare against 
the unquestionable rights of neutral commerce.”’ 

Two years afterwards Napoleon revoked it, but on November 21, 
1806, proclaimed from his camp at Berlin a blockade of the British Isles, 


17 
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although it was plain that he could not make it effective. This action 
he professed to justify as a measure of retaliation for repeated breaches 
of international law on the part of Great Britain. That Power had 
issued an Order in Council of May 16, 1806, and made two supplemen- 
tary ones of January 7 and November 11, 1807, to the effect that all 
ports of France and also those of her allies if, though such allies might 
not be at war with Great Britain, they excluded British ships, should be 
closed to commerce as fully “as if the same were actually blockaded, in 
the most strict and vigorous manner.”’ 

Denmark promptly protested and for answer was told by the British 
Foreign Office that “the law of nations justifies the employment against 
our enemies of the same arms he himself makes use of,”’ and that “if 
third parties suffer from these measures, their demand for redress must 
be directed against that country which first violates the established 
usages of war and the rights of neutral States.” 

The British Orders in Council, like the decrees of Napoleon, set 
forth that they were issued under the right of retaliation or retor- 


sion. 
In 1811, the validity of one of the series was attacked in a prize case 
coming before Sir William Scott (afterwards Lord Stowell). It was in- 


sisted by counsel that it was a measure which international law did not 
authorize. No English judge had spoken more clearly than he as to 
the unity and binding force of that law. No English judge had been 
more emphatic in holding that there cannot be a legal where there is no 
actual blockade. But when the last of this line of Orders in Council 

that of April 26, 1809) came before him, in the case in question, which 
was one involving American interests, he supported it as an act of retal- 
iation, though intimating that otherwise it would have been contrary to 
the law of nations. 

A court of admiralty, he says, “has its unwritten law evidenced in 
the course of its decisions, and collected from the common usage of 
civilized States. At the same time, it is strictly true that by the con- 
stitution of this country the King in Council possesses legislative rights 
over this court, and has power to issue orders and instructions, which it 
is bound to obey and enforce, and these constitute the written law of 


1 The Maria, | C. Robinson's Reports, 340. 
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this court. These two propositions, that the court is bound to adminis- 
ter the law of nations, and that it is bound to enforce the King’s Orders 
in Council, are not at all inconsistent with each other, because these 
orders and instructions are presumed to conform themselves, under the 
given circumstances, to the principles of international law. They are 
either directory applications of those principles to the cases indicated 
in them—cases which with all the facts and circumstances belonging to 
them, and which constitute their legal character, could be but imper- 
fectly known to the court itself; or they are positive regulations, con- 
sistent with those principles, applying to matters which require more 
exact and definite rules than those general principles are capable of 
furnishing.”’ 

The establishment of the particular Order of 1809, he continued, 
“was doubtless a great and signal departure from the ordinary state 
of the exercise of public hostility, but was justified by that extraor- 
dinary deviation from the common exercise of hostility in the conduct 


of anenemy. * * * It is not an original, independent act of block- 
ade, to be governed by the common rules that belong simply to that 
operation of law. It is in this instance a counteracting reflex measure, 
compelled by the act of the enemy, and as such subject to other con- 


siderations arising out of its peculiarly distinctive character. France 
declares that the subjects of other States should have no access to Eng- 
land: England on that account declared that the subjects of other States 
should have no access to France. So far this retaliatory blockade (if 
blockade it is to be called) is coextensive with the principle: neutrals 
are prohibited to trade with France because they are prohibited by 
France from trading with England. England acquires the right, which 
it would not otherwise possess to prohibit the intercourse, by virtue of 
the act of France.” ? 

It is obvious that this mode of treating the subject regards the legal 
effect of the acts of the belligerent Powers as to each other, as determin- 
ing incidentally their legal effect upon neutrals. 

Such a doctrine has some support in the principles of municipal law. 
Thus if a man, acting reasonably and without negligence, in self-defence 
fires a pistol at an assailant, and the ball accidentally wounds a by- 


2 The Fox, Edw. 311; Roscoe’s Prize Cases, I], 61. 
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stander, he cannot recover for the injury.’ But if it is to gain a place 
in the law of nations it must be by adjudications not proceeding solely 
from an official agency of one of the contending parties or of his sovereign, 
in a cause dependent on the official acts of that Power. 

The precise question decided by Sir William Scott is likely to come 
up again in consequence of the orders affecting neutral commerce, 
issued by Germany, France, and Great Britain during the present wars 

Great Britain early announced her intention to adhere to the rules 
stated in the Declaration of London, except as to certain of them re- 
garding contraband. Germany at first accepted the Declaration un- 
reservedly, by incorporating its provisions, on September 13, 1914, into 
the German prize court regulations. Its later orders, as well as those 
of France and Great Britain, are quite inconsistent with the principles 
laid down at London. ‘ War zones” and “radiuses of activity” far out- 
side of any territorial waters have been proclaimed by each, in which 
neutral ships must not go, or go, if at all, at serious risk to life and 
property. Some American ships are already in British prize courts. 
Two Dutch ships, sailing in forbidden waters, have been seized by 
Germany and taken into Zeebrugge in Belgium, where they would nat- 
urally come before a German military prize court. Would its jurisdic- 
tion be judged by the rule that the Supreme Court of the United States 
has laid down, that “neither the President nor any military officer can 
establish a court in a conquered country, and authorize it to decide upon 
the rights of the United States, or of individuals in prize cases, nor to 
administer the laws of nations.* 

Can a belligerent reduce the rights of neutrals, as defined by interna- 
tional law, by a self-framed order primarily designed as an act of hos- 
tility towards the other belligerent; or was Judge Peters right, in 1794, 
when he declared that “‘no one nation has the right to dictate to the 
rest by its own ordinances what shall be the law of nations, the principles 
whereof must be founded in justice, and established by common usage 

and consent” ? 


> Morris v. Platt, 32 Conn. Reports, 75. 


7 
* Jecker v. Montgomery, 13 How. (U. 8.) Rep. 498, 515. Cf. The Grapeshot, 9 
Wallace’s Rep., 129. 


Hollingsworth v. The Betsey, 2 Peters’ Adm. Rep. 340. 
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It is probable that in the magnitude of the interests involved the prize 
litigation, present and to come, incident to the present wars, will surpass 
that of any previous time. The assumption by the United States of 
the position of an underwriter will add new complications. 

Our government informed Germany last fall, that in any controversy 
which might arise over questions of contraband and other points covered 
by the Declaration of London, we should rest the American position on 
our rights under international law, as interpreted by traditional Amer- 
ican policy up to the time when that Declaration was signed in 1909. 
This inevitably brought on a conflict of laws; and it is a conflict which 
concerns the world, for international law is the joint creation of the 
world. 

Venezuela, in December, 1914, proposed to the Governing Board of 
the Pan-American Union, and that Union is now understood to be con- 
sidering, the calling of a conference of all the neutral Powers, to formu- 
late a general code defining the rights and responsibilities of neutral 
nations in time of war. 

This project of setting some nations to frame laws for all, and to 
make it a matter of joint action, is hardly likely to receive much 
favor. 

One much more feasible was suggested, in March, 1915, by Sir John 
Macdonell, the distinguished Professor of Comparative Law in Univer- 
sity College, London. Referring to the latest Order in Council of Great 
Britain, he writes to the Nation that if it “is to be put into operation 
on a large scale, the proper complement to it is an Anglo-American con- 
vention by which questions arising under the new order might, along 
with other matters affecting American claimants in our prize courts, be 
referred to a joint tribunal.” 

Such a mode of procedure might naturally take the shape of an Inter- 
national Court of Appeal in Prize Cases, similar in principle to that 
planned by the twelfth Convention of the Hague Conference of 1907, 
but confined to the two nations in the world whose jurisprudence is 
most closely identical, and rests on institutions of most nearly the same 
character. 

The tribunal could be composed of three members, one appointed by 
each Power, and one selected by them, or in case of their failure to 
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agree, by lot from a list made up of an equal number of names submitted 
by each government. 

The judicial power of the United States, no doubt, cannot be bar- 
gained away. But what is that power? It is settled that it is not ex- 
ercised by the courts of our Territories. It is not exercised by our rep- 
resentatives in the present international Hague tribunal. Aside from 
this, however, the Anglo-American treaty which is here suggested 
could and naturally would be drawn up on the lines intimated in the 
reservation made by the United States in assenting to the Convention 
for the International Court of Appeal in Prize Cases. If a decree in 
admiralty is rendered which is not satisfactory to the losing party, re- 
lief can always be given without disturbing the decree, itself. He can 
appeal to his sovereign to urge a claim for justice through diplomatic 
channels. If allowed by the other sovereign, the end desired will be 
attained, not by a reversal of the judgment complained of, but by recog- 
nizing that judicially it does settle the respective rights of the parties, 
and further that it settles them in a wrong way.® 

The Supreme Court of the United States is the highest authority 
known to our Constitution and laws for the judicial settlement of the 
rights of the parties to a prize cause. But this has never been deemed 
to prevent a recourse to diplomatic methods for, in effect, reviewing its 
final judgments. A round dozen of them were thus examined by the 
British-American Claims Commission, under the Treaty of Washington, 
and half were pronounced inconsistent with “justice and equity.” ‘ 

The institution of an Anglo-American tribunal of the character sug- 
gested would at once remove many natural causes of diplomatic con- 
troversy between the two nations. It would also tend to the mainte- 
nance of justice in the disposition of prize causes. In the nature of things, 
a court of the captor ought not to have the final decision upon a ques- 
tion of international law affecting the rights of its sovereign.® 

If such a tribunal proved to work smoothly, its decisions would win 

6 Gray v. U.S., 21 Court of Claims Rep. 340, 401. 

7 See the list given in Scott, The Hague Peace Conferences of 1899 and 1907, I, 
478. See also Moore, International Law Digest, VII, 596, as to petitions to the 
Court of Claims. 


8 See Oppenheim, Int. Law, II, Section 385; Williams v. Armyhoyd, 7 Cranch’s 
tep. 423. 
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respect throughout the world, and in so doing would tend to lessen occa- 
sions for diplomatic differences between belligerents and neutrals dur- 
ing these wars; and between all the Powers after the return of peace. 

Is it, to venture still farther, impossible that the erection of such a 
larger tribunal as that proposed by the twelfth Convention of the Hague 
(‘onference of 1907 might even now receive further and fairer considera- 
tion? The need of something in the nature of an International Court of 
Prize Appeals was never so urgent as at this hour. In face of present 
conditions, there is less weight in the objections that were raised to its 
institution in 1907 and 1909. The Declaration of London has already, 
in large part, won a place among the canons of the law of nations. The 
twelfth Convention might be put under stricter limitations. Its ma- 
chinery might be simplified. More perhaps might be yielded to the 
lesser Powers. The very attempt to open negotiations looking towards 
its amendment and adoption, might and in all probability would have 
an important effect in bringing these desolating wars to an earlier close. 
It would at once bring even the belligerents to speaking terms. It might 
result in a truce, pending the negotiations. If it took the shape of a 
diplomatic conference, this would give an opportunity for an informal 
exchange of opinion between the Powers participating in it, as to what 
terms of peace might by possibility be arranged. It would recall the 
attention of all to the fact that the ostensible cause of these wars was 
not its real cause. Suppose that Serbia should now grant all the demands 
in the Austro-Hungarian ultimatum, would it give any ground for hope 
of a general peace? On the contrary, the Serbian incident has become 
an almost negligible incident of a far past—far, as measured by the 
rapid course of political events. 

A century ago the United States were the only considerable commer- 
cial Power not at war, but they were not in the number of the great 
Powers. In 1915, when the new British Order in Council was issued, 
they were again the only considerable commercial Power not at war, 
hut now a great Power. As such we have a freedom of suggestion and 
weight of influence which gives us large opportunities. May not one of 
these lie in the direction of promoting diplomatic pourparlers between 
some or all of the belligerents, as to the possibility of now setting up 
the International Prize Court of Appeal for the great Powers,—perhaps 
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with some change of form, but pursuing the objects for which the scheme 
has been devised, and perhaps leaving the door open for the lesser Powers 
to adhere, one by one, if they see fit? 

There is really no ground for saying that the question of the practi- 
cability of such a step was bound up with that as to the ratification of 
the Declaration of London, and therefore has been already considered 
and disposed of. It was considered and disposed of only for the time 
being and without the light thrown upon the subject by the wars that 
were so soon to come. “Circumstances change cases.’’ As was once 
said by Henri Poincaré, “il n’y a plus des problémes résolus et d’autres qui 


ne le sont pas: il y a seulement des problémes plus ou moins résolus.” 
SIMEON E. BALDWIN. 


THE THEORY OF THE INDEPENDENCE AND EQUALITY 
OF STATES 


International law in common with other sciences is compelled to lay 
down certain major premises or postulates. These are variously termed 


the “fundamental,” “primordial,” “inherent,’”’ or “absolute rights”’ of 
the state. Thus Hall says: 


The ultimate foundation of international law is an assumption that 
states possess rights and are subject to duties corresponding to the facts 
of their postulated nature. In virtue of this assumption it is held that 
since states exist, and are independent beings, possessing property. 
they have the right to do whatever is necessary for the purpose of con- 
tinuing and developing their existence, of giving effect to and preserving 
their independence, and of holding and acquiring property, subject to 
the qualification that they are bound correlatively to respect these 
rights in others. It is also considered that their moral nature imposes 
upon them the duties of good faith, of concession of redress for wrongs, 
of regard for the personal dignity of their fellows, and to a certain extent 
of sociability.! 


These ‘“‘fundamental”’ postulates of international law may be sum- 
marized as the right of a state to exist, the right of independence, and 
the right of equality. Bonfils, however, holds that: “in reality, there is 
for States, * * * only one primordial right, only one fundamental 
right, the right to exist. He further adds: 

From this truly primordial and essential right, flow, as necessary corol- 
laries, attaching themselves one to the other by means of successive 
deductions like the links of a single chain, all the other rights classified 
as essential, inherent, absolute, permanent, or fundamental.” 


While most of the earlier writers on international law endeavored 
laboriously to establish the truth of these fundamental postulates, 
most of the later writers merely assume their existence. Some of the 
more recent writers, however, deny the existence of these alleged 


' International Law, 6th. ed., p. 43. 
2 Droit International Public, 5th ed., p. 133. 
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“rights,” or that it is necessary to base international law on any such 


premises. Hall says that: 


The absolute independence of states, though inseparable from inter- 
national law in the shape which it has received, is not only unneces- 
sary to the conception of a legal relation between communities inde- 
pendent with respect to each other, but, at the very least, fits in less 
readily with that conception than does dependence on a common su- 
perior.® 


And Lawrence, in speaking of the “right of equality,” remarks: 

* * * a careful examination of recent international history seems 
to reveal a series of important facts, which can have no other meaning 
than that the doctrine of Equality is becoming obsolete and must be 
superseded by the doctrine that a Primacy with regard to some impor- 
tant matters is vested in the foremost powers of the civilized world. * 


The expression of views such as these just quoted would indicate the 
necessity of a general challenging of these alleged “primordial,’’ “ in- 
herent,” “absolute,” “‘fundamental rights’ of the state under inter- 
national law. The duty of clearing away any confused notions on this 
subject that may exist would seem especially urgent at this critical 
stage in the history of civilization when these ‘fundamental rights”’ of 
“existence,” “independence,” and ‘‘equality”’ are conspicuously called 
into question by the political and military acts of most of the great 
Powers. Not only do Servia, Belgium, and Holland claim the recognition 
of these “rights,’’ but ghosts of former states, such as Poland and Bo- 
hemia, who suffered political assassination generations ago, now re- 
appear to claim the right of resurrection. 

The inefficacy of diplomacy, arbitration, and, indeed, of war, as means 
of determining and protecting the fundamental rights of states, what- 
ever they may be, has been conclusively demonstrated. If we are to 
succeed in the task of “substituting law for war’’ we must start afresh 
and lay the foundations of international law on sound, concrete, reali- 
ties. We cannot build on abstractions and fictitious postulates. It is 
necessary, therefore, at the outset to attempt to clear up any miscon- 
ceptions concerning the nature and scope of international law. 


> International Law, 6th ed., p. 18. 
‘ Principles of International Law, 3rd ed., p. 242. 
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I. INTERNATIONAL LAW 
1. THE NATURE OF INTERNATIONAL LAW 


There has been a great deal of discussion of a more or less academic 
nature on the subject whether international law is properly to be termed 
law. The followers of Austin insist that the absence of an adequate 
sanction and a common superior to enforce international law completely 
disqualifies it from being recognized as law. It must be conceded, that 
the law of nations does not constitute a body of positive, statute law 
laid down by a common legislature, applied by a common judiciary, 
and enforced by a common executive. Nevertheless, though it is unlike 
municipal law in these respects, international law is to all practical in- 
tents and purposes to be regarded as law, whenever the courts of any state rec- 
ognize it as an integral part of the municipal law of that state. Likewise 
it would seem entitled to recognition as law, whenever the government 
of any nation of its own volition chooses to respect a rule of international 
law as of a mandatory nature which must be respected even though to 
the distinct disadvantage of that nation in a particular instance. 


2. THE SOURCES OF INTERNATIONAL LAW 


The United States Supreme Court has stated that international law 
“is founded on the common consent as well as the common sense of the 
world.” ° Attempts have been made to identify international law with 
the so-called law of nature or the old Roman jus gentium. These at- 
tempts, however, would seem as unnecessary as they are futile. It would 
seem much more logical and satisfactory to find the sources of the law 
of nations in the ‘“‘common consent” and the ‘‘common sense”’ of the 
world. 

(a.) Consent. The positive consent of nations to a given rule of in- 
ternational law is ascertained through the signing of treaties such as 
the Hague Conventions, and by formal state documents announcing 
the acceptance of this rule. Consent may be implied in long conformity 
to a general usage among nations. In order to find evidence of this 
implied consent, recourse may be had, as stated in the case of The 


5 Prize Cases, in Scott’s Cases, p. 479. 
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Paquete Habana, “‘to the works of jurists and commentators, who 
by years of labor, research, and experience, have made themselves 
peculiarly well acquainted with the subjects of which they treat.”” And 
the court also adds: ‘‘Such works are resorted to by judicial tribunals, 
not for the speculations of their authors concerning what the law 
ought to be, but for trustworthy evidence of what the law really is.”’ ® 

(b.) Reason. As in other fields of law, reason has played a most 
important part in the formation and development of international law. 
Whenever new problems have arisen, courts, publicists, and states- 
men have properly appealed to the generally accepted principles of 
common sense and equity in order that justice might be administered 
among nations. 

It is common to assert that Grotius, “the father of international law,” 
founded his system on natural law. This, however, is only true in part. 
Writing largely to mitigate the horrors of war when war was the normal 
state of affairs and when there was no longer a common superior to 
command the respect of nations, Grotius invoked the law of nature in 
certain cases to support his arguments. That he did not fail to dis- 
tinguish between that portion of the law of nations which was founded 
on common consent, and that which was founded on an assumed law 


of nature, is apparent in such statements as the following: 


I have used in favor of this law (International Law), the testimony of 
philosophers, historians, poets, and even of orators; not that they are 
indiscriminately to be relied on as impartial authority; * * * but 
because where many minds of different ages and countries concur in 
the same sentiment, it must be referred to some general cause * * * 
this cause must be either a just deduction from the principle of natural 
justice, or universal consent. The first discovers to us the natural law, the 
second the law of nations. In order to distinguish these two branches of 
the same science, we must consider, not merely the terms which authors 
have used to define them, (for they often confound the terms natural law 
and law of nations,) but the nature of the subject in question. For if a 
certain maxim which cannot be fairly inferred from admitted principles 
is, nevertheless, found to be everywhere observed, there is reason to 
conclude that it derives its origin from positive institution. * * * 
As the laws of each particular state are designed to promote its ad- 
vantage, the consent of all, or at least the greater number of states, 
may have produced certain laws between them. And, in fact, it appears 


6 Scott’s Cases, p. 19. 
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that such laws have been established, tending to promote the utility, 
not of any particular state, but of the great body of these communities. 
This is what is termed the Law of Nations, when it is distinguished from 
Natural Law.’ 

Whatever Grotius may have specifically implied by the term ‘natural 
law,”’ in invoking that law in support of certain principles of international 
law which he was endeavoring to establish it would seem as if he had 
nothing more in mind than the law of equity. It is fairly evident, as 
argued by Maine in the chapter on ‘‘ Equity”’ in his book on Ancient Law, 
that both the Roman and English conceptions of equity were influenced 
by theories of natural law. The main point, however, is that whether 
the principles of natural law or of equity be invoked, the appeal is ul- 
timately to reason. Now reason cannot possibly disassociate itself 
from morality and ethics. Arguments concerning international rights 
and obligations are sure to be colored by varying conceptions of morality 
and ethics. Lawrence, however, observes in this connection that: 

If it were necessary to determine the rights of states by reference to 
Moral Philosophy, publicists would give different versions of them ac- 
cording as they differed in their views of the fundamental questions 
of ethics, and we should have almost as many systems of International 
Law as we have writers on the subject. * * * As long as there are 
on the one hand a number of conflicting notions of what the rights 
and duties of states ought to be, and on the other hand a tolerably 
well-defined body of principles by which states guide their conduct, 
International Law must be founded on the latter, and not on the 
former. * * * To argue otherwise would be to blend the ideal with 


the real, to confuse what ought to be with what is, and to turn moral 
rightness into legal right.® 


It is recorded that in the 15th year of the reign of Richard IL., ‘‘two 
petitions, addressed to the king and lords of parliament, were sent to 
the chancery to be heard, with the direction, ‘ Let there be done, with the 
authority of parliament, that which right and reason and good faith and good 
conscience demand in the case.’ These may be said to be the general prin- 
ciples upon which equity is administered at the present day.” * When 
we say, therefore, that reason is one of the sources of international law, 

7 Quoted by Wheaton, 8th ed., p. 5, as edited by Dana. 


8 Principles of International Law, 3rd ed., p. 22. 
® Bouvier’s Law Dictionary. 
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we must understand it in this broad sense of equity, whose chief function 
is “‘the correction of that wherein the law is defective.’’ Equity, there- 
fore, has a most important and valuable place in international law, 
whether it be employed in the reasonings of courts of law, of arbitral 
tribunals, of publicists or of statesmen. 


9 


». THE SUBJECT-MATTER OF INTERNATIONAL LAW 


International law does not deal with fictions or abstractions. It is a 
science Which deals with ascertainable facts. The fundamental fact with 
which it deals is the existence of states. If states emerge and exist as sepa- 
rate, autonomous entities, international law is bound to take notice of 
their existence. These entities may be subject to various classifications 
and qualifications as nations, empires, suzerainties, protectorates, con- 
‘ederations, belligerents, or even insurgents. They remain, however, 
by reason of their separate, distinct existence, the proper concern of 
international law. 


4. THE FIELD OF INTERNATIONAL LAW 


If international law must take notice of entities of so varied a char- 
acter, it becomes impossible to limit its field of application to the so- 
called ‘‘civilized’’ nations of the world, as would su h writers as Hall 
when he says: 

It is scarcely necessary to point out that as international law is a prod- 
uct of the special civilization of modern Europe, and forms a highly 
artificial system of which the principles cannot be supposed to be under- 
stood or recognized by countries differently civilized, such states only 
can be presumed to be subject to it as are inheritors of that civilization.’ 

The idea that states like China and Japan are to be admitted to the 
privileges of international law only on the express consent of the 
nations of Europe is not only false, but ironical, when one recalls how 
cynically disregardful of the basic principles of international law the 
European Powers have been. It would seem ludicrous to assert that 
states do not exist and are subject to no rights under international law 
simply because they have not been recognized and, as it were, given 


International Law, 6th ed., p. 39. 
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proper social standing. A much more rational point of view is that 
expressed by Lord Stowell in the case of The Madonna Del Burso, 
when he said: 

Independent of such engagements (treaties), it is well known that 
this court is in the habit of showing a peculiar indulgence to that part 
of the world (Ottoman Porte). The inhabitants of those countries are not 
professors of exactly the same law of nations with ourselves. In considera- 
tion of the peculiarities of their situation and character, the court has 
repeatedly expressed a disposition not to hold them bound to the utmost 
rigor of that system of public laws on which European states have so 
long acted in their intercourse with one another.'! 

International law applies therefore not only where states exist, but it 
varies in its application. Nothing could be more unjust as well as ar- 
rogant than the claim that the nations possessing European civilization 
were the sole arbiters of the rights and obligations of other nations under 
international law. A recognition of this important fact is essential to a 
comprehensive understanding of the real nature of international law 
and of its evolution as a science. 


5. DEFINITION OF INTERNATIONAL LAW 


It has been said that there is a natural tendency in man to define 

things in order to avoid the necessity of having to understand them. 
Definitions, as the term itself suggests, in defining too clearly, may un- 
duly limit and restrict. In defining too generally, they become unduly 
vague. This is particularly true of international law, which has been 
subjected to an extraordinary range of definitions. Halleck defines it 
as ‘‘the rules of conduct regulating the intercourse of States.” 1? Kent 
affirms that ‘‘The Law of Nations is a system of rules which reason, 
morality, and custom have established among civilized nations as their 
public law.’’ '* Bluntschli would give to international law the extensive 
scope indicated in the following quotation: 
International Law is the sum-total of recognized facts and principles 
which unite different states in a juridical and humanitarian association, 
and assures the different states of a common protection for the general 
rights flowing from their human character." 


\! Scott’s Cases, p. 2. 13 Commentaries, I, 1, 43. 


‘2 International Law, p. 42. 14 Droit International, 2d. ed., p. 53. 
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Bynkershoek would on the other hand limit the scope of international 
law within extremely narrow bounds when he says: 
The law of nations is only a presumption founded upon usage, and 
every such presumption ceases the moment the will of the party who is 
affected by it is expressed to the contrary * * * and there is no law 
of nations except between those who voluntarily submit to it by tacit 
convention.' 


When one analyzes varying definitions of the kind quoted at random, 
he is impressed with the extreme difficulty and the defects of any at- 
tempts to reduce to a phrase the nature, scope, and full significance of a 
subject like international law. The most satisfactory definition will be 
found in as comprehensive a knowledge of the subject as may be ob- 
tained from extensive study and reflection. Certainly it is clear that 
an adequate understanding of the particular subject under consideration, 
namely, that of the theory of the independence and equality of states, 
ean only be obtained by a thorough understanding of the whole field of 


international law. 
Il. THe STATE 
1. THE ORIGIN AND OBJECT OF THE STATE 


Inasmuch as the fundamental fact with which international law has 
to deal is the existence of states, it is essential that we scrutinize closely 
the chief characteristics of the state. 

Much of a speculative nature has been written concerning the origin 
of the state. The writings of men like Hobbes and Locke concern- 
ing the existence of an alleged state of nature which rendered 
the establishment of the state desirable and necessary, do not con- 
tribute very much to an understanding of the nature and object of 
the state. And even theories in respect to the.nature and object of the 
state do not contribute very much to an understanding of the state 
from the international point of view. It is of slight concern to inter- 
national law what the object of a state may be, provided it does not 
exist for the purpose of annoying and plundering other states. The 


object of a state may be “power,” or “happiness,” or “general 


15 De Foro Legatorum, III, 10. 
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utility,” or all of these ends, and yet in no way affect its international 
status. 

Whatever may have been the origins of various states, and the differ- 
ent objects they may have had in view, it would seem sufficient for the 
purpose of international law to recognize the fact that men associate 
together for mutual ends in separate groups which are called states or 
nations. Cicero’s well known definition of the state as ‘‘a body of men 
united together for the purpose of promoting their mutual safety and 
advantage by their combined strength,’ may therefore be accepted as 


idequate for the purpose of this discussion. 


2. THE RECOGNITION OF THE STATE 


Most of the writers on international law devote an inordinate amount 
of attention to the subject of the recognition of a state. They attempt 
to lay down precise rules as to what entitles a state to recognition: as 


to the exact moment when recognition should be accorded; as to the 


form in which recognition should be accorded; and other questions re- 
garding implied recognition etc., etc. The statement of Hall in this 


connection is characteristic. 

Theoretically a politically organised community entersof right * * * 
into the family of states and must be treated in accordance with 
law, so soon as it is able to show that it possesses the marks of a 
state. The commencement of a state dates nevertheless from its recog- 
nition by other powers; that is to say, from the time at which they ac- 
credit a minister to it, or conclude treaties with it, or in some other way 
enter into such relations with it as exist between states alone. For 
though no state has a right to withhold recognition when it has been 
earned, states must be allowed to judge for themselves whether a com- 
munity claiming to be recognized does really possess all the necessary 
marks, and especially whether it is likely to live. Thus although the 
right to be treated as a state 1s independent of recognition, recognition is the 
necessary evidence that the right has been acquired.”® 


If it be true that “theoretically a politically organized community 
enters of right into the family of nations,” and that “the right to be 
treated as a state is independent of recognition,” it is exceedingly difficult 


6 International Law, 6th ed., p. 82. 
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to understand why international law publicists have seen fit to stress 
in so laborious a fashion the importance of recognition. In the case of 
the United States it could hardly be claimed that it owed its commence- 
ment as a state to the formal recognition granted willingly by France, 
extorted from England, and perfunctorily accorded by other states in 
turn. The treaty of peace of 1783 reluctantly signed by Great Britain, 
contained (according to the Supreme Court of the United States), ‘‘a 
recognition of independence, not a grant of it.”""” The American nation 
existed as an international entity long before it was recognized, and it 
accepted full responsibility for all acts incident to its establishment from 
the moment of the Declaration of Independence on July 4th, 1776. 
When men have organized effectively to establish a state through revolu- 
tion, Lorimer asserts that they have the right of an “inchoate state”’ 
to recognition ‘‘as a jural claimant for separate recognition, that is to 
say, the acknowledgment of its right to contend for its recognition, or, 
to borrow a phrase from municipal law, of its ‘title to sue.’ ”’ 

It is unnecessary to demonstrate that recognition is not essential 
to prove the existence of a state. Refusal to extend the courtesy of 
recognition may prove embarrassing to a new state, as well as offensive, 
and may lead to uncertain and strained relations not conducive to 
the best interests of the states concerned. But recognition as such re- 
mains only a matter of minor significance, a matter for academic dis- 
cussion, being essentially a question of ceremonial etiquette. The failure 
to accord recognition does not in any way affect the substantial fact 
of the existence of a state, particularly if that state be possessed of suffi- 
cient power to cause its existence to be respected. 

International law, therefore, cannot concern itself with mere matters 
of form and ceremonial. The fundamental question that presents itself 
for international law is what Lorimer well terms ‘‘the fact of the jural 
existence or non-existence of a claimant for recognition.” Jf a state 
exists, international law cannot perpetrate the folly and the injustice, 
most writers on the subject would seem to suggest,—of acting on the 
extraordinary assumption that the state does not exist. The state is an 


ascertainable fact that cannot be ignored. 


as 


17 M’Ilvaine v. Coxe’s Lessee, 1808, 4 Cranch, 209, 212. 
18 Institutes of the Law of Nations, I, 141. 
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3. THE MAIN ESSENTIALS OF THE STATE 


Once international law has taken notice of the “jural existence” of a 
state, its next concern is whether a state has the main essentials to con- 
stitute it a responsible international entity. 

(a.) ‘Reciprocating Will.” In order that a state may be susceptible 

of international rights and obligations, even though placed under the 
disabilities implied by protectorates or suzerainties, it must possess 
what has been termed a “reciprocating will.”’ Lorimer has the following 
observations on this point: 
A state that possesses will which, up to the limits imposed upon it by 
the other conditions of its own existence, it can freely realize in action, 
which can consent, which can contract, possesses reciprocating power, 
and, on this ground, is entitled to jural recognition by other states, 
just as a citizen in a corresponding position is entitled to the suffrage, 
or a person is entitled to buy, and to sell, and to marry." 


Cuba, for example, though under certain disabilities as a protectorate 
of the United States, possesses a ‘‘reciprocating will” which enables it 
to enter into contractual relations with other states and to assume the 
responsibilities which entitle it to international recognition. If, however, 
it be apparent that such a state as Morocco by reason of its relation to 
France has ceased to exercise the semblance of a ‘‘reciprocating will,” 
it becomes a meaningless fiction to treat it as an international entity. 
Viewed in this light, the new state of Albania can hardly be said to 
present satisfactory evidence of such a ‘‘reciprocating will” as to lead 
other nations to enter into definite engagements with it. And yet they 
cannot well turn to the other horn of the dilemma, namely, act on the 
assumption that Albania does not exist. 

It would hardly seem necessary at this point to do more than emphasize 


the vital importance of the “reciprocating will” in the state as a funda- 
mental essential to constitute it a responsible international entity. 

(b.) Internal organization. The power to exercise this “reciprocating 
will” effectively towards other nations depends in large measure on the 
internal organization of the state. It is of great importance whether an 


international engagement is entered into by a despot who may pledge 


‘ 


19 Institutes, I, 135. 
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the will of an entire people without their consent, or by a group of anarch- 


ists who have no state organization to carry on either its external or its 


internal affairs. It is a matter of no little concern whether a democracy 
such as the United States with its peculiar organization of Federal and 
State Governments, has the power to exercise a “reciprocating will”’ 
in such a way as to effectively protect the treaty rights of aliens against 
infringement by the legislation of a separate State. Other nations as 
well as Japan may properly question whether the United States is in 
a position to fulfill adequately its obligations as an international person. 

The internal organization of a state such as Germany presents a 
situation of international interest when it is realized that its ‘‘ reciprocat- 
ing will” is in the absolute control of a part of the Empire—the most im- 
portant part, it must be conceded, both as to numbers and resources, 
namely, the Kingdom of Prussia. This fact is of still more serious im- 
port when it is further realized that Prussia itself, owing to its own 
peculiar internal organization, is in turn dominated by a most powerful 
minority whose political philosophy rests on military force. Other na- 
tions in their dealings with Germany cannot fail to regard with apprehen- 
sion this momentous fact that the international situation in Europe may 
be completely altered suddenly at any moment, not by the “‘reciprocat- 
ing will’’ of the whole German people in sober, deliberate fashion, but 
by the despotic fiat of a militaristic minority. 

The growth of constitutional government has had a steadying in- 
fluence on international relations. Nations no longer go to war for 
trivial reasons. Dynastic wars are a thing of the fairly remote past. 
The ideal state, therefore, is a democratic state so organized as to pro- 
vide for true representative government, whether it be a constitutional 
monarchy like England, or a republic like the United States. The views 


of Lorimer on this point are of great force. 


Freedom from external control on the part of the claimant for recog- 
nition will not satisfy the requirements of international law. The in- 
ternational state must be free from itself; it must possess subjective 
as well as objective freedom; it must be autonomous or self-ruling as well 
as autarchous or self-directing.” 

Publicity is of the very essence of constitutional government, whether 
I, 155. 


Institutes, 5 
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monarchiecal or republican. Despotic and even oligarchic governments 
may tell a false story to the world; but a constitutional government 
thinks aloud and invites the world to listen. Hence the exceptional 
international confidence which constitutional states always inspire. 
International society is not more charitable than national society, and 
concealment always gives rise to suspicion.*! 

L’ Etat, cest moi, is not only an unrealizable fiction, but it is a fiction 
which, if realized, would cut away the ground on which alone international 
recognition becomes a right ,—-viz., the contracting will of the community 
as an organic whole. Just in so far as the community abjures its own 
will in favor of the will of an individual, it forfeits its own right to 
recognition. * * * When a treaty is negotiated, for example, the 
community must consent to it at the time, and not merely consent that 
another shall consent to something or other, of which, at the period of 
its supposed consent, the community knew nothing.” 


(c.) Territory. A state without territory is not perhaps absolutely 
unthinkable, just as it is conceivable that Switzerland might possess 
a navy. It is possible that the Gypsies might become so thoroughly 
organized and obtain such generous recognition from existing states 
as to enable them to assume the responsibilities of an international 
personality. But taking conditions as they are, territory would seem to 
be an absolute necessity to the modern state. 

Just how much and what kind of territory is essential to a state has 
never been satisfactorily prescribed either by publicists or statesmen. 
There exist no generally accepted principles to enable states to construct 
their boundaries so as to consult. fairly their mutual needs. The result 
is that each state has tried to solve the problem in its own way, and 
usually without any regard for the needs or substantial rights of its 
neighbors. Too great an extent of territory may give a state an undue 
preponderance in international politics, while too restricted an area, 
as in the ease of Montenegro, may render it incapable of a real separate 
political existence. There would appear to be a substantial amount 
of truth in the statement of Lorimer that: 

The state can claim recognition only on the ground that its size is 
such as to warrant the presumption that it will neither prove so weak as 
to be unable to make its influence felt in the decisions of questions of 


international interest, nor so strong as to decide those questions in ac- 
cordance with what it may imagine to be its own separate interests.*° 


21 Institutes, I, 192. 22 Thid., 1, 163. 3 Tbid., I, 136. 
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The question as to what territory should go to any given state has 
been treated by most writers on international law as relating to discovery 
and occupation, and hence, as more or less academic. The attempt to 
lay down the “Hinterland Doctrine 
extent of coast is entitled to the land extending back to the watersheds, 
has never been held to apply to countries already long settled. The 
practical necessity of a door or window opening on to the sea to place 


whereby a state occupying an 


a state in free communication with the great highways of commerce, 
is not properly recognized. If Servia, Bolivia, and Abyssinia are to 
be permitted to enjoy an untrammeled development, they should all 
be allowed to have ports on the sea. 

There are also other important economic questions which vitally affect 
the existence of a state in respect to the nature and extent of its terri- 
tory. In the absence of perfect free-trade and the recognition among 
nations of their interdependence, it would seem essential to a state that 
it should possess arable land, forests, coal, and minerals, of such extent 
and quality as to make it as nearly self-sufficient as possible. It ought not 
to be at the mercy of other states in so far as the absolute necessities of life 
are concerned. Not only must the state possess resources for purposes of 
reasonable self-sufficiency, but it must possess so well proportioned an 
extent of territory as to enable it to organize effectively its means of 
transportation along natural lines, whether by water or by rail. It 
must not be entirely dependent on its neighbors in any of these respects. 

(d.) Community of interests. An essential element in the properly 
constituted state, and one which is always assumed, is a true community 
of interests. These interests may be mainly of an economic character, 
or for defence against mutual enemies. The principal interest, however, 
that ordinarily binds men together in a state is that of a common blood- 
tie, language, literature, and religion. Races may fuse and form a 


common nationality as in the case of the United States, and yet the 
leaven that gives character to the whole is likely to be that of the prin- 
cipal racial stock. The natural tendency of men to gravitate together 
according to mutual interests must be recognized and strongly empha- 
sized by international law. The state must be logically constituted on 
sound principles if it is to be able to take its proper place as a responsible 


international entity. It is due largely to the failure of the great Powers 
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to respect these principles, particularly the principle of the rights of 
nationalities, that the world has seen so many frightful wars. Such pre- 
posterous situations as that to be found in Austria-Hungary where the 
Slav elements have been isolated and ruled by other races, could not fail 
to produce constant unrest, and eventually an explosion involving the 
peace of practically the whole of Europe. It must be admitted, of course, 
that the claims of nationalities in certain instances, such as Trieste, 
for example, will come into antagonism with other claims of an economic 
nature. Trieste is inhabited by large numbers of Italians, and yet this 
important port is so essential to the Austrian “ Hinterland”’ that in such 
a case the claims of nationality would probably have to be ignored. 
Whatever the community of interests may be that draws men together 
with an all-compelling force, it is a fundamental fact that statesmen 
should ever bear in mind. 

(e.) State personality. It would seem desirable in a discussion of the 
chief characteristics of the state to clear away any ambiguity in the use 
of the term “personality of the state.” We are accustomed to think of 
a nation as a responsible person susceptible of rights and obligations. 
Bluntschli and other German writers speak of the state as a moral per- 
sonality existing by itself to be served and worshipped. The patriotic 
fervor aroused by such a conception approaches very closely to a re- 
ligious devotion. Bluntschli says: 

It is the especial merit of the German school of historical jurists to 
have recognized the organic nature of the nation and the state. This 
conception refutes both the mathematical and mechanical view of the 
state, and the atomistic way of treating it, which forgets the whole in the 
individuals. An oil-painting is something other than a mere aggregation 
of drops of oil and colour; a statue is something other than a combination 
of marble particles; a man is not a mere quantity of cells and blood 
corpuscles; and so too the nation is not a mere sum of citizens; and the 
state is not a mere collection of external regulations. * * * In 
the state, spirit and body, will and active organs are necessarily bound 
together in one life. The one national spirit, which is something differ- 
ent from the average sum of the contemporary spirit of all citizens, is 
the spirit of the state; the one national will, which is different from the 
average will of the multitude, is the will of the state. * * * 

* * * To extend the reputation and the power of the State, to 
further its welfare and its happiness, has universally been regarded 
as one of the most honorable duties of gifted men.** 

24 Theory of the State, 2d. ed., pp. 19-22. 
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To the Anglo-Saxon mind such conception seems to be rather the prod- 
uct of a poetic imagination than a statement of fact. That the state 
is to be regarded as a moral person capable of rights and obligations will 
be readily conceded. It hardly seems necessary, however, to attribute 
to the state a distinct moral personality. It is of interest to note the 
point of view of the English international law publicist, Westlake: 


And a little reflection will show us that since the individual men 
associated in the state are moral beings, and the action of the state 
which they form by their association is their action, the state must also 
be a moral being, having a responsibility and a conscience which are the 
summation of the responsibilities and consciences of its members. In 
this character of a moral being, having a corporate will, responsibility 
and conscience, a state is capable of being the subject of law and having 
rights. * 


Such reasoning is plausible but not satisfactory. It would seem quite 
as simple and more accurate to say that because a state as a separate 
international entity "is susceptible of rights and obligations’’—to quote 
Vattel,—it is to that extent a moral person, just as a corporation is a 
moral person before the law. If we follow Westlake’s argument to its 
logical conclusion, we are compelled to hold that the state is like an in- 
dividual and that the same moral rules apply. Many persons of a more 
or less sentimental, Quixotic turn of mind would gladly identify the 
state with the individual in respect to moral conduct. Such persons 
seem to ignore the fact that the state is an artificial creation, like a 
corporation, which may live on indefinitely; that it has responsibilities 
to future generations as well as to the present; that ‘“‘the virtue of the 
state,’’ as Spinoza says, “is the security of the state;”’ that its rulers 
may not play with its destinies in any well-meaning though sentimental 
way, pledging more than subsequent generations will fulfill, or sacrificing 
vital national interests from an exaggerated personal sense of honor. 
Statesmen discover sooner or later that corporate responsibility is some- 
thing quite distinct from individual responsibility, and that it leads to a 
dangerous confusion of thought and action to identify the state with 
the individual. 

For the purpose of international law, therefore, it would seem essertial 


> 


2% International Law, I, 3. 
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only to regard the state as a moral person because in a legal sense it is 
capable of rights and obligations. To view it as a moral person in any 
other sense, is to indulge in poetic idealism, or to enter the field of ethics, 
which, while having its legitimate influence on law, cannot determine 


what law is. 


III. FUNDAMENTAL PosTULATES OF INTERNATIONAL LAW 
l. RIGHT OF A STATE TO EXIST 


Having noted the nature of international law and the chief character- 
istics of the state, we may now attempt to determine and evaluate the 
“primordial,” “inherent,’’ “absolute,” or “fundamental rights of the 
state.” 

Bonfils, as already quoted, in common with nearly all writers on the 


‘ 


law of nations, holds that there is “only one primordial right, only one 
fundamental right, the right to exist,’ and that from this “ primordial 
right”’ flow all the other so-called ‘fundamental rights.”’ 

Unless one falls back on the existence of an assumed law of nature, 
it is extremely difficult to find any reasonable basis for this “right to 
exist.’’ Hall seems to be prudently nearer the truth when he says that: 
“ The ultimate foundation of international law is an assumption that states 
possess rights and are subject to duties corresponding to the facts of their 
postulated nature.” The “right” of a state to exist would certainly 
appear to be a pure assumption, and an unwarrantable assumption at 
that. A state may have the power to exist but not the right. If it deterior- 
ates in its domestic life, it may disintegrate and require an international 
receivership, as in the case of Persia. It may misbehave in such a way 
as to constitute a menace to international society, and merit a loss of 
liberty or extinction just as in the case of a dangerous criminal. 

It is possible to argue from the ethical standpoint that it is desirable 
that a state should exist in order that it may work out its own problems 
and make its peculiar contribution to the ethical ideals of the world. It 
is quite likely, as Lorimer suggests, that “Ethnology will probably 
teach us that the ethical ideal may be realized in accordance with ethical 
ideals more diverse than we at present imagine.”” Such arguments in 
behalf of the right of a state to exist, however, have no legal value. 
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To postulate the right of a state to exist is not only a baseless assump- 
tion, it is an unnecessary assumption. All that international law concerns 
itself with in this respect is the simple ascertainable fact that states exist 
as separate, autonomous entities susceptible of rights and obligations. It 
does not grant, nor is it able to grant, any legal or moral right to a state to 
exist. 


2. INTERCOURSE OF STATES 


Much has been written on the subject of the right of intercourse be- 
tween states, though paradoxically most arguments lead to the conclu- 
sion that there is no such right because theoretically every state should 
be entirely free and independent. It would seem apparent, however, 
that under modern conditions, states cannot live entirely apart from each 
other. They come into constant contact and are mutually dependent 
on each other. 

It is this fact of the inevitableness of relations between states that lies at 
the very base of international law. When states have cognizance of the 
fact of their separate existence, they are compelled either to try to im- 
pose their wills on each other; to thus live in a constant state of war- 
fare, or seek a basis for a mutual accommodation of their interests. 

The function of international law thus becomes that of adjusting the rela- 
tions of states towards each other in such a way as shall best serve their 
mutual convenience and utility. It merely embodies those principles of 
conduct which reason shows to be prudent for states to observe towards 
each other in order to best serve their mutual interests. The norm of 
international law as a rule of conduct in the intercourse of states thus 
becomes nothing more than the Golden Rule as formulated by Thomas- 
ius: “Do unto others for thine own sake what thou wouldst that others 
should do unto thee, and, in so doing, accept a law from which thou 
canst not escape.”’ 

It may be objected that in reducing the Golden Rule to such a flat 
utilitarian basis, the ethical element in international relations is left out of 
consideration. But this would hardly seem to be true. As has already 
been stated, ethics must always exert a great and very proper influence 
in determining law, especially in determining the rules of equity. As 


26 Quoted by Lorimer, I, 111. 
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there should exist no antagonism between the Golden Rule and equity, 
there seems no reason to apprehend that the ethical factor could ever 
be eliminated from international relations. “Enlightened self-interest” 
would not be enlightened if it ignored ethical compulsions between in- 
dividuals. Nor is this less true of states, except as regards the different 
code of conduct which applies to the state. If we do not attempt to 
apply to the state the same code of ethics that applies to the individual, 
we find that the Golden Rule as a principle of “ enlightened self-interest ”’ 
is the only safe norm of conduct for nations to follow. Recognizing that 
“the chief virtue of the state is security,”’ the international Golden Rule 
counsels no sentimental, altruistic experiments that may endanger the 
vital interests of the state, nor does it counsel a cruel disregard for the 
needs of other states. It prescribes a sane, strong, considerate line of 
conduct which, if consistently followed by all nations, would reduce to 
a minimum the causes and occasions for international disagreements. 


3. THE INDEPENDENCE OF STATES 


It is generally held that the right of independence is a logical corollary 
of the right to exist: that the very existence of a state is menaced if it 
is subject to external control. That such a theory is unsatisfactory is 
illustrated by the single instance of Cuba. Though restricted in its 
internal and external freedom of action by treaty engagements with 
the United States, Cuba is nevertheless an independent state among 
nations, having all the essentials of an international personality. The 
definition of independence given by Lawrence is therefore inaccurate 
when he says: 

Independence may be defined as the right of a state to manage all its 
affairs, whether external or internal, without interference from other 
states, as long as it respects the corresponding rights possessed by each 
fully-sovereign member of the family of nations. This right of inde- 
pendent action is the natural result of sovereignty: it is, in fact, sov- 
ereignty looked at from the point of view of other nations.” 

Hall recognizes the confusion of thought on this subject and suggests 
the historical origin of the theory of independence in the following 


passage: 


27 Principles, p. 111. 
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The absolute independence of states, though inseparable from inter- 
national law in the shape which it has received, is not only unneces- 
sary to the conception of a legal relation between communities inde- 
pendent with respect to each other, but, at the very least, fits in less 
readily with that conception than does dependence on a common su- 
perior. * * * Law imposed by a superior was the natural ideal of 
a religious epoch; and in spite of the fierce personal independence of 
the men of the Middle Ages, the ideal might have been realized if it 
had not been for the mutual jealousy of the secular and religious powers. 
As it was, neither the Church nor the Empire became strong enough to 
impose law. With their definitive failure to establish a regulatory au- 
thority international relations tended to drift into chaos; and in the 
fifteenth century international life was fast resolving itself into a struggle 
for existence in its barest form. In such a condition of things no law 
could be established which was unable to recognize absolute independ- 
ence as a fact prior to itself; and rules of conduct which should com- 
mand obedience apart from an external sanction were the necessary 
alternative to a state of complete anarchy.* 

Whatever the historical origin of the theory of the independence of 
the state, it would seem to lack the support of logic once one recognizes 
that it cannot be based on the alleged right of the state to exist, since 
the right itself does not exist. As a matter of fact, the conception of 
states absolutely independent of each other, living as it were in a fictitious 
state of nature, is in antagonism with the conception of a community of 
nations submitting voluntarily to a common code of international law. 
Once states have recognized each other’s existence, have adjusted them- 
selves te the necessity of intercourse with each other, and have acknowl- 
edged mutual rights and obligations, they have ceased to be truly 
independent. In a way comparable to the life of individual men in 
organized communities, they have recognized their mutual interdepend- 
ence. This truth is illustrated by the simple fact that no state is free to 
do as it pleases with the alien within its jurisdiction. The fancied in- 
dependence of states vanishes in the face of concrete fact. Lorimer 
sums up the situation in the following admirable manner: 

We know that no jural entity can be absolutely independent of any 
other. The conception of independence in this sense is at variance with 
the conditions of creaturely existence and of cosmical law. Tc speak 
of the ‘ independence of the state,’’ is consequently to use a phrase which 
is theoretically inaccurate; and which, more than almost any other, 


*8 International Law, p. 18. 
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perhaps, has been a source of practical error. On the other hand, how- 
ever, every jural entity must be separate from every other; otherwise 
neither rights nor duties could centre in it. Its sphere of moral and 
physical activity must be peculiarly its own. The international state, 
whether great or small, must thus be a separate state. As the claim to 
ecognition is a logical abandonment of independence, it ts a logical pro- 
fe of separate political life.» 


We may therefore conclude that this “fundamental postulate” of 
independence not only lacks a reasonable foundation, but is entirely mis- 
leading. There is no right of independence for the state. All that inter- 
national law requires is that “the state,” to quote Lorimer’s words, 
‘whether great or small, must be a separate state.” 

It is desirable, moreover, to notice that autonomy may give to a 
state the character of a separate international entity. “Canada,” as 
Sir Wilfrid Laurier is quoted to have once observed, “ possesses all the 
essentials of an independent nation,” (interpreting the term independent 
in the sense of separate). Although a part of the British Empire, it is 
able to assume international rights and obligations by direct, separate 
negotiations with other states. That it possesses a “reciprocating will” 
was shown in the reciprocity agreement entered into with the United 
States in 1911. 

To sum up the discussion thus far, it may be said that the true “ fund- 
amental postulates”’ of international law are, first, that states exist; 
second, that reasons of mutual convenience and utility constrain them to 
enter into relations with each other; and third, that though such rela- 
tions preclude absolute independence of each other, they imply for jural 


purposes a separate, autonomous existence. 


$. THE SOVEREIGNTY OF THE STATE 


The right of sovereignty is emphasized by most writers on international 
law either as an “inherent” right of a state or as an essential character- 
istic. It is usually implied at least in the ordinary definition of the state 
as a “sovereign, political unity.” Lawrence, in the passage quoted in 
respect to independence, bases the “right of independent action” on 


sovereignty. But this would seem to indicate a confusion of thought 


2? Institutes, I, p. 140. 
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based on a confusion of terminology. Wheaton defines sovereignty as 
‘‘the supreme power by which any state is governed.” “ He also points 
out that sovereignty may be exercised either internally or externally, 
and then defines “external sovereignty”’ as “the independence of one 
political society in respect to all other political societies. It is by the 
exercise of this branch of sovereignty that the international relations of 
one political society are maintained, in peace and in war, with all other 
political societies.” 

Sovereignty and independence, therefore, would seem practically 
synonymous terms when employed by writers on international law. But 
as it has already been shown that states may not possesses absolute 
independence either in respect to their internal or external affairs, so 
likewise they may be subject to various restrictions in the free exercise 
of sovereignty, as in the case of Cuba. Some writers, to be sure, hold 
that, on the principle of “‘what the king permits, he ordains,”’ states 
may exercise their sovereign rights by consenting to restrictions on sov- 
ereignty. Such reasoning, however, does not get one very far, and it 
would seem futile to introduce the conception of sovereignty into inter- 
national law. 

5. THE EQUALITY OF STATES 


The declaration that “all men are created free and equal”’ is one of 
those sublime and audacious statements that indignantly resent chal- 
lenge. It would almost seem a breach of good form and an evidence of 
depravity to question so evident a truism. Like the formula for cube 
root, it must be taken for granted. And yet, as one studies actual con- 
ditions in human society he sees that there are obvious inequalities 
among men from the moment of birth. He sees that before the law even, 
position, wealth, personality, intellect, etc., are factors that greatly af- 
fect the administration of justice. He realizes, moreover, that in spite 
of constitutional guarantees and theories, all men do not have an equal 
share in the making of laws. The assertion of the equality of men 
would seem, therefore, to be the bold enunciation of an ideal, a voeu 
pieux, and not the statement of an actual fact. 

So it has been likewise with the doctrine of the equality of states 


International Law, Dana’s Ed., p. 31. 


THEORY OF INDEPENDENCE AND EQUALITY OF STATES 327 


which has been curiously assimilated to the doctrine of the equality of 
man. It has been vociferously proclaimed again and again as a self- 
evident truth. <A well-known instance is the statement of Chief Justice 
Marshall that ~ No principle of general law is more universally ac- 
knowledged than the perfect equality of nations. Russia and Geneva 
have equal rights.” *' In spite of such judicial utterances, “the per- 
fect equality of nations” is very far from being “universally acknowl- 
edged’ in the intercourse of states. Statesmen conscious of their high 
responsibility cannot honestly face the facts of international life and 
say that Great Britain and Liberia are equal. The pretension to equality 
is the greatest obstacle to the establishment of the Arbitral Court of 
Justice proposed by the Conference at The Hague in 1907. Asa matter 
of fact, the theory of the equality of states was deliberately ignored in 
the plan adopted for the organization of an International Prize Court 
and also in the Naval Conference of the “ Great Powers,”’ held in London 
in 1909 to draft a code of international law applicable to naval warfare.** 

It would not be just, of course, to infer that a theory or alleged princi- 
ple is unsound because it may not generally be accepted in practice. But 
statesmen are unable to acknowledge the truth of the theory of the 
equality of states simply because that theory is in patent antagonism 
with the actual facts of international life. From their point of view, 
and, it would seem, from the point of view of all reasoning men, it is 
unpardonable folly to assume that things which are unequal in almost 
every important respect are nevertheless equal to each other. 

Lorimer, recognizing the realities of international life, makes the 
following emphatic observations in regard to the theory of equality: 

Now the equality of states, the moment they are acknowledged to be 
states at all, is, if possible, a more transparent fiction than the equality 
of all individuals who are admitted to be jural persons or jural citizens; 
because in the case of individuals or citizens there are limits to possible 
size and power, and consequently to inequality, which do not exist in 
the case of states. A state may be almost of any size or power, both 
absolutely and relatively; and unless we are to adopt the theory of ab- 
solute centralization and recognize annihilation of nationality as the 
Virvana of international existence, it is of the last importance that the 

31 The Antelope, 1825, 10 Wheaton, 66, 122. 

? See article by F. C. Hicks on “The Equality of States and The Hague Confer- 
ences,’ this JourNAL, Vol. II, p. 530. 
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rights of the smaller and weaker states, such as they are, should be care- 
fully preserved. But this will never be effected by placing them in a 
false position and inducing them to advance claims which they cannot 
maintain. To assert that, without any superiority in other respects, 
a state with ten thousand inhabitants is equal to a state with ten million 
inhabitants, or that a state half the size of an English county is equal 
to a state that covers half a continent, is just as false as to assert that 
a thousand is equal to a million, or that the Canton of Geneva is equal 
to the continent of Europe.** 

All states are equally entitled to be recognized as states, on the simple 
ground that they are states; but all states are not entitled to be recog- 
nized as equal states, simply because they are not equal states. Russia 
and Roumania are equally entitled to be recognized as states, but they 
are not entitled to be recognized as equal states. Any attempt to depart 
from this principle, whatever be the sphere of jurisprudence with which 
we are occupied, leads not to the vindication but to the violation of 
equality before the law.** 

In external as in internal politics the recognition of the principle of 
graduation, even on the basis of material wealth, would be a vast stride 
in advance when compared with its absolute repudiation by the doctrine 
of equality.% 


The four factors which Lorimer thinks should be taken into account 
in estimating the “international value of the state ’’ are as follows: 


Ist, The extent or size of the state, or the quantity of materials of 
which it is composed. 

2d, The content or quality of the State, or of its materials. 

3d, The form of the state, or the manner in which its materials are 


combined. 
4th, The government of the State, or the manner in which its forces 


are brought into action.® 


If the foregoing factors should be taken into account in the organiza- 
tion of international conferences for the purpose of legislating concerning 
the various interests of states and the law that should be applied between 
them, we would probably find that certain states would be clearly en- 
titled to equal voting power while others would either have a qualified 
voting power or no right to vote at all. Great Britain and Japan would 
thus have equal voting power; Holland and Denmark would have a 
qualified voting power; and Liberia would doubtless with reason be 
denied the franchise. 


83 Institutes, I, 170. Jbid., 11, 260. Jbid., 1, 187. Ibid., I, 182. 
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If it be admitted that states do not meet as equals for the purpose of 
legislation, and if they are not entitled to equal representation on any 
courts which may be established to administer justice, it would seem 
quite false to claim even an equality before the law. Reduced thus to 
its lowest terms, the theory of the equality of states becomes little more 
than a matter of courtesy and good form. And it is in this light virtually 
that most of the treatises on international law treat of equality. But this 
would seem to ignore, however, a substantial truth involved in the con- 
cept of equality and obscured by rather meaningless phraseology. Inter- 


national law applying as it does between states whose “ jural existence ”’ 
has been recognized, must insist on the separate, autonomous existence 
of states. Reciprocal relations between them being a practical necessity 
for their mutual convenience and utility, international law must pre- 
scribe that they respect the right of each state to administer its own 
affairs. To fail to respect this right would place certain states in a posi- 
tion of inequality, and a general tolerance of the practice of interven- 
tion in each other's affairs would mean the annihilation of international 
law. Mutual interests therefore compel states to concede that “ What- 
ever inequality may exist between states as regards their size, popula- 
tion, power, degree of civilization, wealth, and other qualities, they 
are nevertheless equals as international persons.”’ ” 

By way of summary, we may state in conclusion that there does not 
exist a “perfect equality of nations;” that all states have not equal 
power and influence; that they do not participate equally either in the 
creation or the administration of law; but that they are nevertheless 


entitled to what Bonfils has termed “ respect for political personality.”’ * 


IV. GENERAL CONCLUSIONS 
A 
If we attempt to apply the foregoing observations to the actual 
international status quo, namely, the absence of any common superior 


over nations to make, administer, interpret and enforce law, we are 
led to certain general conclusions of vital significance. 


#7 Oppenheim, International Law, Ist ed., I, 161. 
% Droit International Public, 5th ed., p. 156. 
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1. THE CONSCIENCE OF THE STATE 


The separate, autonomous existence of states means that every 
state is the keeper of its own conscience. The lack of a community 
of ideas, principles of action, and a thorough mutual understanding 
precludes the possibility of entrusting the vital concerns of any state to 
the judgment and honor of other states. As Lorimer has well expressed 
it, ‘No free state puts either its conscience or its judgment wholly 
into the keeping of any other. * * * The right to interpret its 
own consciousness is of the essence of rational existence in the state as 
in the person, and no entire agreement amongst states in their con- 
ceptions of their rights or their duties has yet been attained.” ” 


2. ARBITRATION 


In the absence of a body of positive law enacted by common consent 
and enforced by a competent common superior in as effective a manner 
as municipal law, it is useless to expect very much of arbitration as a 
substitute for international courts of justice. Arbitral tribunals are 


neither competent to make international law, to interpret international 
law with any freedom except as specifically bestowed by the terms of 
the protocol of submission, or to render decisions they cannot enforce. 
‘Their powers are very properly limited, and their general aim is to obey 
the mandate set down in the protocol by a decision ‘“‘of the nature of a 
compromise”’ rather than to administer justice with the confidence and 
freedom of an untrammeled court of justice. Lorimer may again 
be quoted to advantage in this respect. 


Positive law is a dead letter which force alone will bring to life. Even 
municipal law, though defined by the joint action of legislation and juris- 
diction, is not self-vindicating. It requires the further guarantee of an 
irresistible executive to secure its peaceful acceptance. * * * The 
only condition on which tribunals of arbitration could perform the offices 
which many are willing to assign to them, would be the previous exist- 
ence of an international organization, strong enough to support them 
from without, as they are supported in municipal jurisprudence.” 


39 Institutes, I, 216.  Jbid., IL, 209-210. 
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3. DISARMAMENT 


It would further seem obvious that it is useless to talk of disarmament 
before an international organization has been created to determine, 
first of all, the precise rights of states; secondly, to provide a compact, 
general body of law accepted by all; and, thirdly, to ensure the effective 
administration and enforcement of law by a common executive and 
judiciary. To quote Lorimer again: 


We might just as well hope to administer municipal law by distributing 
tracts as to arrest the course of international wrong by printing blue- 
books. It is the terror produced by the certainty that physical force is 
near at hand that alone can render its application superfluous. Force 
is the bullion on which international credit depends, and fear is its 
circulating medium.*! 

Now if we can see our way to the individual state receiving the same 
assurance that the new position it has won de facto shall be vindicated 
for it de jure by international organization, which the individual citi- 
zen has that his new position will be vindicated for him by national 
organization, then international organization and even a treaty for 
proportional disarmament will become hopeful.*” 

When such a scheme of international organization has been devised 
as would afford to individual states a trustworthy guarantee that the 
honest objects for which standing armies are maintained beyond what 
is necessary for municipal purposes would be attained without them, 
then, and not till then, honest states may be expected to contemplate 
their reduction.* 


B 


If we choose to indulge somewhat in speculations based on the as 
sumed existence of such an international organization as has been sug- 
gested, namely, a common superior over nations, composed of a legis 
lature, judiciary and executive, we are lead to general conclusions of 


the following character. 


1. LEGAL RIGHT TO EXIST 


The right of a state to exist would become a legal right when written 
into the law of an international organization having the power to ade- 
quately protect rights and compel the performance of obligations 


‘1 Institutes, II, 16. 42 Tbid., II, 253. 43 Thid., 249. 
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2. STATES WITHIN A WORLD-ORGANIZATION 


States would be properly organized as separate, autonomous com- 
munities with due respect for: (a) community of interests; (b) the 
necessity of distinct units of organization for the better realization of 
political and economic ends; and (c) the necessity of the existence of 
separate groups of men making their own ethnic contribution to the 


evolution of ethical ideals. 


3. EQUALITY AND WORLD-ORGANIZATION 


A great difficulty in the way of the formation of an international or- 
ganization of states would probably be the insistence of smaller states 
on the recognition of the right of equality. It would, however, seem not 
only impossible, but grotesque to conceive of a world organization in 
which England and Liberia would be treated as having an equal status. 
Any such difficulties in the way of the realization of an international 
organization of states might of course be overcome by some such reason- 
able compromise as was reached in the formation of the United States of 
America. It would be quite foolish, however, to deny the existence of 
such difficulties or to attempt to minimize their importance. 

The most likely basis for the readjustment of the relations of states 
to each other under a common superior, would be, first of all, a recogni- 
tion of the need and desirability of separate, autonomous communities 
organized on logical lines; and secondly, a frank acknowledgment of 
the inequalities of states. The compensations involved in the recognition 
of their right to exist and the enjoyment of specific privileges would 
probably induce the smaller states to abandon extravagant claims to 
equality with other states possessing enormous communal interests 
of vastly greater importance. 

Under such a scheme of international organization as has been sug- 
gested, Canada, as well as other colonial states, might well have a definite 


place. As Lorimer says in this connection: 


Without infringing on the freedom either of separate states or of 
ethnico-political combinations of states, an autonomous cosmopolitan 
organism thus becomes conceivable. When elevated to the clearer 
atmosphere of cosmopolitan conceptions, jurisprudence may come to 
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see that as national order is the condition of personal freedom, and inter- 
national order is the condition of national freedom, so it is in cosmopoli- 
tan order that international freedom of action must be sought.“ 


\V. APPLICATION OF CONCLUSIONS TO EUROPEAN SITUATION 


The frightful situation in Europe is so constantly in one’s mind, that 
it is not possible to leave the subject of the independence and equality 
of states without a brief consideration of the basic principles which ought 
to govern the remaking of the map of Europe at the close of the war. 
If it is possible to agree on these fundamental principles, this fearful 
struggle may have laid the bases of a lasting peace, and will, therefore, 
not have been in vain. 


1. BALANCE OF POWER 


Europe should recognize, first of all, that the principle of the balance 
of power has proved not only futile, but a menace to the existence of 
the big as well as of the small states. As Dupuis has forcibly said: 


The experience of three centuries has demonstrated that far from in- 
suring respect for the rights of all, the principle of the Balance of Power 
succeeded simply in causing the powerful states to admit that every 
acquisition of territory made by one of them might justify equivalent 
acquisitions on the part of the rest. * * * Powerless to introduce 
peace and justice into international relations, it has often covered with 
specious and decent pretexts, unjust ambitions, baleful wars, and verita- 
ble operations of brigandage.” 


Lawrence adds his word to this severe indictment: 


It [balance of power] takes no account of any other motives of state 
policy than the personal aggrandizement of rulers and the territorial ex- 
tension of states. It distributes provinces and rounds off the bound- 
aries of kingdoms without regard to the wishes of the populations and 
their affinities of race, religion, and sentiment.* 

The cynically mischievous results of the two Congresses of Vienna and 
Berlin which were dominated by this so-called principle of the balance 
of power should be a sufficient warning to Europe. In international 
affairs, as in all human affairs, nothing is permanent and there can be 


“ Institutes, I, 130. ® L'Equilibre Européen, p. 96. Principles, p. 29. 
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no stable equilibrium of forces between nations. But there is no reason 
why they should not attempt to do justice to each other’s legitimate 
interests by obeying sound principles when confronted with the solemn 
responsibility of redrawing the boundaries of Europe. 


2. RECONSTITUTION OF MAP OF EUROPE 


The basic principles which should be observed in reconstituting the 
map of Europe are: 

(a) Respect for the claims of nationalities so far as is compatible with 
the entire interests of a state taken as a whole. The selfish desires of a 
small section must not be allowed of course to sacrifice the welfare of the 
whole state, if that section for economic reasons is essential to the state. 
But the natural tendency of men to group together in accord with what 
they deem to be a community of interests cannot safely be ignored. 
Austria-Hungary is the festering disease centre of Europe in its efforts 
to stifle nationalistic aspirations. The legitimate claims of the Poles, 
and the peoples of Schleswig-Holstein, Bohemia and Alsace-Lorraine 
must be granted, in so far as these claims would not work any great 
injury to the interests of the different states concerned. 

(b) The economic requirements of a state must be satisfied to the 
fullest extent so that it may be reasonably self-sufficient and in no way 
a burden to the rest of the world. This means that a state should have 
variety of soil and resources; should have proper transportation facili- 
ties; and not be denied a proper connection with the great highways of 
commerce, whether by land or sea. If economic interests clash with 
nationalistic, honest efforts must be made either to reconcile the two, 
or decide which fairly should have precedence. Boundaries should be 
drawn with a view to consult all these vital interests rather than to find 
a military frontier in insolent disregard of such interests. 


3. COMMON CONCEPTION OF INTERNATIONAL RIGHTS AND OBLIGATIONS 


If the nations of Europe desire to lay the foundations for an inter- 
national organization in order to allow international law full and effective 
sway, they must recognize that the first requisite is a common funda- 


mental conception of rights and obligations. Whatever may be the 
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rights of the present war, it would seem clear that a most serious diver- 
gence of views exists between the opposing nations in respect to the 
rights and obligations of states. The Prussian valuation of treaty ob- 
ligations is of such a nature as to constitute a fearful menace to other 
states. International relations cannot be carried on in peace without 
a due respect for treaty obligations, and for the rights of the weak. The 
only other alternative is a perpetual state of war, whether of actual 
fighting or the strain of armaments. International law cannot be built 


upon the Prussian theory. 


$. CREATION OF INTERNATIONAL LAW 


The creation of international law as an adequate substitute for war 
is a very laborious process. Its coherent, natural growth cannot be 
forced artificially, but nations can do much through international con- 
ferences to crystallize into formal agreements many principles already 
accepted in actual usage. If less attention were paid to the drafting 
of conventions governing the conduct of war, and more attention paid 
to the drafting of laws to govern the peaceful relations of states, some- 
thing substantial might be accomplished for the building up of interna- 
tional law. It is unreasonable to urge too strenuously the establish- 
ment of international courts of justice before nations are agreed on the 
law to be applied. 

Human progress is desperately slow. It takes generations to gain any 
considerable victories for civilization, and even then, strenuous battles 
must be fought to hold the ground already gained. The man who would 
do his proper share in helping the cause of international good relations 
must indulge in no cherished illusions. Though holding to his ideals he 
must ask to have his eyes opened to see things as they are. International 
law is hard pressed at this time, but is doubly conscious of the sacred 
character of its high mission. It calls for valiant defenders, but it de- 
mands that they abandon abstractions and deal with realities. 
Puitip MArsHALL BRowN 


INTERNATIONAL ASPECTS OF THE TITANIC CASE 


The appalling loss of life and property resulting from the sinking of 
the Titanic served to direct public attention both here and abroad not 
only to the laws which should provide the safeguards of navigation, but 
also to the incidence of liability for accidents upon the high seas. The 
former subject has been dealt with in an interesting paper published in 
this JourNAL.' We here propose to discuss the application to foreign 
ships, of the United States rule of the limitation of the shipowner’s 
liability, the foreign law upon the subject and the significance of the 
international movement for reform through identic legislation in many 
countries. 

The Titanic, a British vessel which had sailed from Southampton for 
New York on her maiden voyage, collided on the high seas with an 
iceberg on April 14, 1912, and sank within a few hours, causing the loss 
of about two thousand lives and a total loss of vessel, cargo, personal 
effects, mails and everything connected with the ship, except certain 
life-boats. The owner, the Ocean Steam Navigation Company, Ltd., 
alleging that the loss was occasioned and incurred without its privity 
or knowledge, filed a petition under the statutes of the United States * 
and the rules in admiralty * praying that the petitioner’s interest in the 
life-boats and pending freight be appraised, the sum paid into court, 
that the petitioner’s liability be adjudged as limited to this sum, and 
that the prosecution of all suits against the petitioner for loss resulting 
from the accident be enjoined. 

Prior to the filing of the petition, a number of actions to recover for 
loss of life and personal injuries resulting from the disaster had been 
instituted in Federal and State courts. The persons who sustained the 
loss were of many different nationalities, many being citizens of the 

’ Wheeler, International Conference on Safety of Life at Sea, Amer. Jour. of Inter- 
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United States. Mellor, a British subject, and Anderson, a citizen of the 
United States, excepted to the petition on the ground that the losses 
having occurred upon a British registered vessel upon the high seas, 
United States law could not apply. The District Court for the Southern 
District of New York, in a well-considered opinion, sustained these 


exceptions * and the Circuit Court of Appeals thereafter certified the 


following questions to the Supreme Court for decision: 


A. Whether, in case of a disaster upon the high seas, where (1) only 
a single vessel of British nationality is concerned and there are claim- 
ants of many different nationalities; and where (2) there is nothing 
before the court to show what, if any, is the law of the foreign country 
to which the vessel belongs, touching the owner’s liability for such dis- 
aster,—such owner can maintain a proceeding under ss. 4283-4285, 
U.S. Revised Statutes and the 54th and 56th Rules in Admiralty? 

B. Whether, if in such case it appears that the law of the foreign 
country to which the vessel belongs makes provision for the limitation 
of the vessel-owner’s liability, upon terms and conditions different from 
those prescribed in the statutes of this country, the owners of such for- 
eign vessel can maintain a proceeding in the courts of the United States, 
under said statutes and rules? 


In the event of the answer to question B being in the affirmative: 


C. Will the courts of the United States in such proceeding enforce 
the law of the United States or of the foreign country in respect to the 
amount of such owner’s liability? ° 


The Supreme Court answered the first and second questions in the 
affirmative and the third, that United States law should apply.® 

The United States statute limits the liability of the shipowner to the 
value of the remnants of the vessel and pending freight, unless the acci- 
dent occurred with the owner’s privity or knowledge. Its enactment 
in 1851 grew out of the circumstances attending the loss of the Henry 
Clay, a nearly new ship which took fire at her wharf in New York after 
having almost completed her lading. Her owners having lost a very 
large amount by the burning of the ship were held liable also for the loss 
of the cargo, although it was strenuously maintained that the common 

‘ The Titanic (1913), 209 Fed. Rep. 501, per Holt, J. 
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law liability of common carriers did not apply. Indeed, it must be re- 
membered that, in the early cases, the common law relating to the liabil- 
ity of common carriers was applied to loss of property at sea or upon 
territorial waters. notwithstanding there was no direct proof of negli- 
gence.’ The extreme hardship of these cases induced Congress to pass 
the statute, which, in its present form ® provides as follows: 

Sec. 4283. The liability of the owner of any vessel, for any embezzle- 
ment, loss, or destruction, by any person, of any property, goods, or 
merchandise, shipped or put on board of such vessel, or for any loss, 
damage or injury by collision, or for any act, matter or thing, lost, 
damage or forfeiture, done, occasioned, or incurred, without the privity, 
or knowledge of such owner or owners, shall in no case exceed the amount 
or value of the interest of such owner in such vessel, and her freight then 
pending. 


To this is added a further absolute exemption irrespective of the value 
of the ship for all damage to cargo by fire, happening to or on board 
the vessel, unless caused by the design or neglect of the owner.’ 


At first, there was considerable doubt as to whether the statute ap- 
plied to loss or damage caused by the collision of two vessels except so 
far as an owner might be liable for damage done by the collision aboard 
his own vessel. This doubt was set at rest by statutory interpretation 
in Norwich v. Wright,'° where the statute was applied to damage caused 
on board other vessels as well. In the opinion of the court (per Brad- 
ley, J.) the statute was merely declaratory of and to be interpreted in 
the light of the general maritime law existing in Europe since the Middle 
Ages and accordingly extended to every consequence of the negligent 
acts of the master. 

The application of the statute to collisions on the high seas imme- 
diately makes conditions favorable for a wide conflict of laws, for one 
vessel may be domestic, the other foreign; or both may be foreign, flying 

7 New Jersey Steam Navigation Co. v. Merchants Bank (1848), 6 How. 344. This 
case was specifically referred to in the debates in Congress preceding the passage of 
the Act; see argument of Senator Bradbury (1851), 23 Cong. Globe, 718. See also 
Propeller Niagara v. Cordes (1858), 21 How. 7, 23; and Shipman, J., in Levinson », 
Ocean Steam Navigation Co, (1876), 15 Fed. Cas., No. 8292. 
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the same flag; or both may be foreign, flying different flags. At first the 
courts, at least those of inferior jurisdiction, avoided meeting the ques- 
tions squarely and applied the general maritime law; thus, where the 
foreign shipowner sold the remnants to other parties without following 
the especial procedure of the statute, he was deemed to have waived 
the exemption.'! But in the well-known case of the Scotland '* where 
the limitation was claimed by a British vessel in collision with an Ameri- 
can vessel upon the high seas, the Supreme Court firmly established the 
rule that the exemption depended not upon the general maritime law 
but upon the statute, and hence the foreign shipowner was entitled to 
claim it as well upon an appraisal of the value of the remnants as upon 
a surrender. The court recognized the ordinary control of the lex loci 
delicti over torts committed within a foreign jurisdiction, but said that 
on the high seas, where “the law of no particular state has exclusive 
force, but all are equal, any forum called upon to settle the rights of the 
parties, would, prima facie, determine them by its own law as express- 
ing the rules of justice; * * *’ It is interesting to note that 
Story favored a similar formula, but with an alternative of reciprocity, 
and remarks: “it is not easy to say, in such cases, what laws ought to 
govern.’ '' But there was no indication in the Scotland case that the 
question of the limitation of liability should be referred to any other 
standard than that governing the cause of action itself. On the con- 
trary, the court’s dictum (again per Bradley, J.) is that: “If the con- 
testing vessels belonged to the same foreign nation, the court would 
assume that they were subject to the law of their nation carried under 


their common flag, and would determine the controversy accordingly.”’ '° 


When the question arose again in the Bourgoyne case where the ves- 
£ go! 


sels were both foreign, but of different nationality, the court applied the 


' Thomassen v. Whitwell (1878), 23 Fed. Cas. 1006. This was an action by the 
master of a Norwegian bark against the owner of a British steamship, arising out of 
a collision upon the high seas. The general force of the maritiine law was similarly 
recognized in Churchill v. The British America (1870), 5 Fed. Cas. No. 2715 and in 
The John Bramall (1879), 138 Fed. Cas. No. 7334. 

12 (1881), 105 U.S. 24. 

'3 Thid., at p. 29. 

'* Story, Conflict of Laws, 8th ed., pp. 589-590. 

's The Scotland (1881), 105 U.S. at pp. 29-30. 

'6 La Bourgoyne (1907), 210 U.S. 95. 
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United States rule without entering into the question of the choice of 
law. 

Subsequent to the Scotland and before the Titanic, a case coming 
within the description of Mr. Justice Bradley’s dictum concerning ves- 
sels of the same foreign flag was that of the Thingvalla, where both 
ships were Danish; but as the court held the vessel free from fault, no 
question was raised as to whether the law limiting the liability should 
be that of Denmark or the United States." The same applies to the case 
of the Norge, a Danish vessel lost on the high seas through collison with 
a derelict or some other submerged obstruction. '® 

We now more closely approach the Titanic. In the State of Virginia, 
a British ship which stranded on Sable Island on a voyage from New 
York to Glasgow, Judge Benedict, in a brief opinion without argument 
or the citation of authorities, held that the extent of the liability was 


governed by the United States statutes." In the case of the Atlantic, 
the ship was also British and was wrecked upon the coast of Nova Scotia. 
But in the proceedings to limit liability, the point of the nationality of 
the ship was not raised.”° 

It will be admitted by all, that if the law of the flag should apply to 
the limitation in the event of collision between two foreign vessels of the 
same flag, it ought to apply as well to the loss of a foreign vessel by 
stranding on the coast of the country to which it belongs, or to the loss 
of a foreign vessel by striking an obstruction (such as an iceberg) on the 
high seas. Clearly then, the dictum in the Scotland case must be deemed 
repudiated by the Titanic, although the court says that in the earlier 
opinion “an ordinary collision case’? was referred to, where ‘the prin- 
ciple usually governing foreign torts would apply.” 7! What the Supreme 
(‘ourt now seems to say is that the law of the flag governs in determin- 
ing whether a cause of action exists against the shipowner,”” while the 
lex fori governs in determining if and to what extent the shipowner 


7 The Thingvalla (1890), 42 Fed. Rep. 331; (1891), 48 Fed. Rep. 764 

18 The Norge (1907), 156 Fed. Rep. 845. 

19 The State of Virginia (1894), 60 Fed. Rep. 1018. 

20 Levinson v. Ocean Steam Navigation Co. (1876), 15 Fed. Cas. No. 8292. 

21 The Titanic (1914), 233 U.S. at p. 732. 

22 Cf. The Hamilton (1907), 207 U.S. 398; The Eagle Point (1906), 142 Fed. Rep. 
453. 
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may limit his liability. Indeed, as the court well said in the Bourgoyne 
case ** “strictly speaking, the application for a limitation of liability 
is in effect a concession that liability exists, but, because of the absence 
of privity or knowledge, the benefits of the statute should be awarded.” 

This leads us to inquire whether any such distinction in the choice of 
law is justifiable. Without entering into a discussion as to whether the 
measure of damages of a right of action arising in a foreign Jurisdiction 
is implicit in the right itself, or is part of the remedy merely—one of 
the most difficult and abstruse problems of the conflict of laws—it 
suffices to say that where a right has arisen under a foreign law, the 
Supreme Court has not hitherto applied the limitation of the amount 
of damages provided by the law of the forum. Thus, in actions for 
wrongful death brought under statutory provisions inuring to the per- 
sonal representative of the deceased, limited to one amount by the 
lex loci delicti and to a different amount by the law of the forum, the 
Federal rule applies the limitation of the former, not that of the latter.*4 
And where action is brought for a fatal injury occurring upon the high 
seas aboard a vessel of a State the laws of which provide that a right of 
action for personal injury shall not abate with the death of the claimant, 
a United States court in admiralty will grant the remedy provided by 
the statute even though under the maritime laws of the United States 
the action does not survive.”° 


23 At p. 116. 

24 Northern Pacific R. R. Co. v. Babcock (1894), 154 U.S. 190, citing among other 
cases: Dennick v. R. R. (1880), 103 U.S. 11; Huntington v. Atrill (1892), 146 U.S. 
657, 670; The Scotland (1881), 105 U.S. 24, 29. It is significant that the court in the 
Northern Pacific case cites so much of the opinion in the Scotland case as is now ex- 
pressly disapproved by Mr. Justice Holmes in the Titanic. The Federal rule is also 
that of the preponderance of State authority; St. Louis, 1. M. & 8. R. R. v. Brown, 
67 Ark. 295; Hyde v. Wabash, St. L. & P. R. R. (1883), 61 Ia. 441; Louisville & Nash- 
ville R. R. v. Graham (1896), 98 Ky. 689. The dictum contra in Wooden v. Western 
N. Y. & P. R. R. (1891), 126 N. Y. 10, though never expressly repudiated, is deemed 
seriously impaired by the later decision of the Court of Appeals in Kiefer v. Grand 
Trunk R. R. (1897), 153 N. Y. 688, affirming 12 App. Div. 28; see Wharton, Conflict 
of Laws, 3rd ed., p. 1110, note. The rule in Northern Pacific R. R. Co. v. Babeock 
has been approved by the Supreme Court in Slater v. Mexican National R. R. Co. 
(1904), 194 U.S. 120 and in Mexican Central Ry. Co., Ltd., ». Eckman (1906), 205 
U.S. 538. 


** The Hamilton (1907), 207 U.S. 398 (per Holmes, J.); applied in The Bourgoyne 
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The language of Mr. Justice Holmes in the Titanic does not repudiate 
this doctrine. On the contrary it recognizes “‘that the Act of Congress 
does not control or profess to control the conduct of a British ship on 
the high seas’’ and that the foundation of recovery upon a British tort 
is an obligation created by British law, but adds “that the laws of the 
forum may decline altogether to enforce that obligation on the ground 
that it is contrary to the domestic policy or may decline to enforce it 
except within such limits as it may impose.” *° 

If then the rule in the Titanic must rest upon public policy, the result 
is indeed bizarre, for the principle thus forces the application of a do- 
mestic statute to the liability arising in respect of a foreign vessel founder- 
ing upon the high seas, so as to grant exemption in favor of an alien 
shipowner as against rights of action of citizens of the United States. 


When a doctrine normally understood as protective of local or domestic 
interests is invoked to extend thus the regime of a statute admittedly 
passed in derogation of the common law, it is time to inquire more deeply 
into the origin of the statute itself. 


HISTORY OF THE LIMITATION RULE 


The modification of the rule of respondeat superior represented in the 
limitation of the shipowner’s liability, may be traced to the Middle 
Ages. Under Roman law the shipowner was liable to the extent of his 
entire fortune for the acts of the master and crew.” The rule was 
tempered by the commercial custom prevailing prior to the twelfth 
century, in Mediterranean seaport towns, of limiting the shipowner’s 
liability under a contractual arrangement known as the commenda, an 
undisclosed agency by which one or many principals (commendatores) 
entrusted the master, a member of the crew, or a merchant passenger, 
with a quantity of merchandise for barter or sale during the voyage. 
The principal never became liable for the acts of the agent (commenda- 
tarius) beyond the loss of the merchandise itself. The commenda became 
consolidated in practice with a form of maritime association known as 
the colonna, customary in the twelfth, thirteenth, and fourteenth cen- 
(1907), 210 U. S. at p. 138 so as to give a right of action recognized by French law. 
See also The Harrisburgh (1886), 119 U.S. 199. 

* The Titanic (1914), 233 U.S. at p. 732 

27 Sohm’s Institutes of Roman Law, pp. 427, 440. 
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turies and described in the Tables of Amalfi. The skip constituted the 
capital of the association, the interests being aliquot parts, the owners 
of which were liable for no more than their interests. Assessments could 
be levied in proportion to the parts but any owner could escape further 
liability by abandonment.” A similar limitation of the liability of the 
shipowner is mentioned in the Consulat de la Mer, a collection of mari- 
time customs applicable to Mediterranean shipping in the thirteenth 
and fourteenth centuries.” 

Curiously enough, there is nothing to be found upon the subject in 
the laws of Oleron or Wisbuy * nor do we find the conception in the 
institutions known to early English maritime law. On the other hand, 
it is found to some extent in the early law of the Netherlands and the 
Hanseatic towns, doubtless owing to the important commerce which 
existed with Mediterranean ports. An ordinance of the Hanseatic 
League provided that the shipowner might discharge his liability for 
any damage done to the cargo by having his interest in the vessel sold for 
the benefit of the claimant.*” Grotius, in his well known treatise recog- 
nizes the rule of limitation and says *! that men would be deterred from 
investing in ships if they thereby incurred the apprehension of being 
rendered liable to an indefinite amount. The rule was also adopted by 
the Ordinance of Louis XIV in 1681, which provided as follows: “Ship- 
owners are responsible for the acts of the master, but are discharged 


99 32 


upon abandoning the ship and freight. 
COMPARATIVE LAW 

The modern law relating to the shipowner’s liability may be conven- 
iently classified as follows: 

(1) The French system, or system of abandonment, 

(2) The German system, or system of execution, 

"® Goldschmidt, Universalgeschichte des Handelsrechts, p. 340; Lehmann, Das 
Recht der Aktiengesellschaft, p. 28; Laband, “Das Seerecht von Amalfi” in Zeit- 
schrift fiir das gesamte Handelsrecht, VII, p. 314. 

*’ Consulat de la Mer, ec. 141, 182, Pardessus, Us et Coutumes, II, pp. 155, 206. 

» (f, Appendix to Peters Admiralty Decisions, I, translation of Laws of Oleron, 
Wisbuy and the Hanseatic League. 

%® Valroger, Revue internationale de droit maritime (1904), p. 630. 

31 De belli et pacis, Bk. II, c. 11, s. 13. 

32 Bk. II, tit. IV, art. 2. 
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(3) The British system, or system of forfeiture. 

French System. In general terms it may be said that the French 
system recognizes a liability in personam the shipowner, but permits 
him to divest himself of it by abandoning the ship and pending freight. 
To this group belong France, Italy, the Netherlands, Portugal, Spain, 
the Latin-American countries, Japan and the United States. 

The statute as it exists in France ** much resembles our own. Minor 
variances exist, however, in other countries of the group. French law, 
like our own, accords no priority to personal injury claims. On the other 
hand, this salutary feature is found in the Commercial Code of Italy ** 
and that of Spain.*® Furthermore, the statute in Italy is construed 
strictly against the shipowner and as a result, privity has been assumed 
where the ship has been inadequately supplied with coal or life-saving 
apparatus, where the ship had a defective gear, and where there was 
defective stowage. Indeed, it has been said that the limitation ap- 
plies only to contracts of the master and leaves the owner with un- 
limited liability for torts.** This may be deduced also from the terms 
of the statute in Portugal, for liability ceases upon abandonment only 
in respect of the master’s contracts (exclusive of wage agreements) 
relating to the ship and voyage.* 

German System. The German Maritime Code ® makes a sharp legis- 
lative distinction in respect of the ship’s liability in rem and the owner's 
liability in personam. The personal liability changes to one against 
the ship and freight in the following cases: 

(1) When the claim is made on account of a legal transaction con- 
cluded by the master as such, in virtue of the authority he lawfully 
possesses, and not in consequence of an especial power of attorney; 

33 French Commercial Code, Art. 216, as modified by the Laws of June 14, 1841 


and April 12, 1885. 

34 Art. 661. 

35 Art. 838. 

% Court of Appeal, Naples, Feb. 2, 1897, 13, Revue int. de droit maritime, 435; 
Court of Appeal, Naples, Feb. 27, 1899, 15 Jbid., 249; Court of Appeal, Rome, 
March 16, 1899, 15 Ibid., 533. 

47 Raikes, The Maritime Codes of Italy, p. 6, n., although this seems to be a rather 
broad conclusion from the decisions of the Italian courts. 

8 Portuguese Commercial Code, Art. 492. 

39 Art. 485. 
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(2) When the claim is occasioned by the non-performance or the in- 
complete or improper performance of any contract made by the owner, 
as far as the carrying out of such contract belonged to the legitimate 
duties of the master, no matter whether the non-performance or the 
incomplete or improper performance was caused through the fault of 
any person belonging to the crew or not; 

(3) When the claim has arisen through the fault of one of the crew; 

1) Non-delivery of or damage to goods and baggage; 

(5) Claims mentioned by Arts. 754, 758 and 759 (viz., non-performance 

of contract by fault of master or crew). 
Under these provisions, the owner cannot free himself from personal 
liability if he himself has been at fault or has given improper instruc- 
tions to the master or a member of the crew, or has chosen an unskilful 
or incompetent master, or if the ship was unseaworthy at the outset of 
the voyage. Curiously enough, in determining priority against the 
claims in rem, the court provides that personal injury claimants are de- 
ferred to claimants for non-delivery or injury of cargo or baggage.” 

British System. By the Merchant Shipping Act of 1862, modified by 
that of 1894," it is provided that owners of all ships, British or foreign, 
shall not be liable to damages beyond the following amounts: 


(i) In respect of loss of life or personal injury, either alone or to- 
gether with loss or damage to vessels, goods, merchandise or other things, 
an aggregate amount, not exceeding £15 for each ton of their ship’s 
damage; and 

(ii) In respect of loss or damage to vessels, goods, merchandise or 
other things, whether there be in addition loss of life, or personal injury, 
or not, an aggregate amount not exceeding £8 for each ton of their 
ship’s tonnage. 


Where an accident has resulted in the loss of property as well as in- 
jury to persons, the personal injury claimants compete ratably with the 
loss of property claimants in the fund of £8 per ton; at the same time, 
the personal injury claimants have the exclusive right to share in the 
fund measured by the maximum of £7, being the difference between the 
£8 fund and the £15 fund.” 

Attention must be drawn also to the diversity of law and legislation 
in permitting the shipowner to limit his liability by contract. Neither 
in Great Britain nor in Germany is it considered against public policy 


Art. 768. #1 Sec. 503. # The Victoria (1888), 13 P. D. 125, 
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to permit the shipowner to exempt himself against liability for the negli- 
gent acts of his employees in respect of damage to property,** but British 
law provides that on “‘emigrant ships,” 2. e., those carrying a certain 
number of steerage passengers, between the British Isles and any port 
out of Europe and not within the Mediterranean Sea, any exemption 
in a passage ticket is void unless approved by the Board of Trade.** 

In France the courts have adopted what may be termed a media 
sententia in refusing to give effect to absolute exemption clauses, though 
effect is given to exemption clauses in so far as the ordinary burden of 
proof is shifted.* 

The United States rule contained in the well known Harter Act, 
does not prevent shipowners from exempting themselves from liability 
except in respect of the loading, stowage, custody, care or delivery of 
merchandise.“ This, of course, does not apply to liability resulting 
from faults in the navigation of the vessel, upon which subject, the 
shipowner, as a general rule, is free to contract. But so far as the Harter 
Act extends, it applies to foreign ships as well as to United States vessels, 
under the specific language of the statute by which its rules apply to 
“the owner of any vessel transporting merchandise or property to or 
from any port in the United States.”’ “ 

The original British statute exempting shipowners was enacted in 
1813 and though establishing the principle of limitation, the value of 
the ship immediately before, not after the accident, was taken as the 
maximum of liability.“ This was distinctly more liberal to claimants 
than the rule now prevailing in the United States, for in a case of total 
loss the claimants get nothing, whereas under the original British act 


43 Abbott, Law of Merchant Ships, p. 612; Schaps, Das deutsche Seerecht, Arts. 485, 
606. 

‘* Merchant Shipping Act of 1894, s. 320 (1); applied to the Titanic and exemption 
held void in Ryan v. Oceanic Steam Navigation Co., Ltd. (1914), 29 T. L. R. 629 
(Court of Appeal). 

+s Court of Cassation, Oct. 28, 1903; Gaz. Pal. 1904, I, 58. Court of Appeal, Lyons, 
Aug. 6, 1907; Gaz. Pal. II, 544. 

* Act of February 13, 1893. 

47 Thid., sec. 3. See The Chattahoochee (1899), 173 U.S. 540; The Silvia (1898), 
171 U.S. 642. 

4853 Geo. III, C. 159, s. 5; Brown v. Wilkinson (1846), 15 M. & W. 391; African 
Steam Shipping Co. v. Swanzy (1856), 25 L. J. Ch. 870. 
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they would be entitled to have as much as the ship was worth before 
the accident. Curiously enough, our legislators in 1851, through an 
egregious misapprehension, thought they were adopting substantially 
the British statute and the committee reporting the bill so announced 
to the Senate.® 

In 1854, the British Parliament was moved to place a monetary maxi- 
mum per ton in order to avoid the uncertainties of appraisal.’ Prior 
to the present statute, the English courts did not apply the British rule 
to a foreign shipowner whose vessel was in collision with a British vessel 
51 


on the high seas.°' Under the present statute the liberal British rule is 


expressly made applicable to any ship, British or foreign. 


INTERNATIONAL CONFLICTS 


The diversity of law and legislation which the foregoing summary 
brings to light has been the cause of sharp conflicts of law in the courts 
of the several maritime nations. A vessel carrying the flag of one juris- 
diction enters the territorial waters and harbors of other jurisdictions 
where it is subject to process in rem. Both shipowners and claimants 
fly to favorable fora rather than bear the ills they have in their own. 
The conflicts which ensue, when contemplated in conjunction with the 
keen competition among the various nations for maritime supremacy, 
possess an importance beyond that of mere private jurisprudence. 
The dreadful war now raging in Europe is often described as predomi- 
nantly one of commercial and maritime rivalry. Whether true or false, 
diversity of legislation in this branch of law leads to discriminations 
which surely make for international friction and ill-will. 

It has been complained that as the international situation stands at 
present, British shipping is placed at a disadvantage under British law, 
for a foreign shipowner, e. g., of a German or of a United States vessel, 
may resort to the English courts in an action to recover damages in a 
collision with a British vessel and secure advantages which he could 

* Cong. Globe (1851), pp. 332, 715. 

6 Merchant Shipping Act, 1854, s. 504. 

5! Cope ». Doherty (1858), 5 K. & J. 367, affd. (1858), 2 De G. & J. 614. At p. 626 
(per Turner, L. J.): “This is a question of liability and not of procedure.” Accord, 
The Wild Ranger (1862), 1 Lush. 553. 
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not obtain in Germany or the United States, and which his own country 
would not offer to a British shipowner. Thus, e. g., a German or a 
United States vessel is sunk in collision with a British vessel on the 
high seas. Assuming the German or United States vessel was alone to 
blame, the British shipowner could recover nothing in Germany or 
in the United States for the damage done to his ship. On the other hand, 
if the British vessel were sunk and the British vessel were alone to blame, 
the owner of the vessel would be able to sue the British shipowner in the 
English courts and recover for all damage sustained up to the full statu- 
tory liability of £8 per ton. A similar advantage in remedy would exist 
a fortiori in favor of the passengers on board the foreign vessel, as they 
would have an appreciable sum at their disposal (a maximum of £15 
per ton) whereas the passengers on board the British vessel, in the case 
first supposed, would be without remedy. 

Let us take another example. Continental courts are loth to apply 
the favorable limitations established by their own legislation when it 
would operate for the benefit of foreign, especially British shipowners. 
The limitation rule is construed strictly in such cases. Thus, in France 
it has been held that the right to abandon the ship and freight in order 
to obtain exemption does not apply in favor of the ship’s husband, who 
is held to an unlimited liability.°? On the other hand, the French court 
bitterly complains of the English rule under Lord Campbell’s Act by 
which a right of action for injury sustained on board a vessel resulting 
in death extends only to next of kin residing in the United Kingdom.°* 
This the French court pronounces not only contrary to French law but 
also against the axioms of universal conscience and good morals, and 
its decision seems more in the nature of a judicial reprisal than a close 
interpretation of local law. 

Again, the application of the Harter Act to contracts for carriage of 
goods aboard foreign vessels destined for United States ports has also 
given rise to complaints made on behalf of foreign shipowners.°* In the 
arliest interpretations of the statute, the court applied United States 


52 Court of Appeal, Aix, Jan. 23, 1899, Journal de droit internationale maritime, 
(1901), p. 104. 
53 Tbid. 
54 Address of the late John Gray Hill before the English Law Society, Feb. 22, 1904. 
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law upon the ground that the contract is not performed until the vessel 
carrying the goods arrives in the United States; United States law is 
thus applied as the lex solutionis.®° In later decisions, the rule is applied 
even where there is an express agreement that the law of the ship shall 


* The result is deemed an unfair extension of local law over 


govern. 
foreign ships which, like the Titanic, may at no time have entered the 
jurisdiction of the forum. 

We have outlined these examples of conflicts in the maritime law 
relating to the shipowner’s liability in order to present the seriousness 
of some of the difficulties encountered. The international character of 
merchant shipping, as well as the universal interest which the subjects 
of all nations have in the protection of life and property carried upon 
the high seas, make this field of legislation peculiarly one for interna- 
tional instead of national action. 


REGULATION BY INTERNATIONAL CONVENTION 


The desirability of uniformity by identic or joint treaty in this branch 
of the law has long been recognized. The shipowners themselves have 
taken the initiative by subjecting many branches of maritime law to 
comparative research within their local maritime organizations, and in 
1897 a committee was created composed of the delegates appointed by 
a large number of maritime associations existing in the various maritime 
countries. The so-called “International Maritime Committee’ has 
prepared draft treaties upon assistance and salvage, collision, maritime 
liens and the limitation of the shipowner’s liability. The progress made 
in arriving at agreement upon these subjects by this unofficial committee, 
induced the Belgian Government to invite the governments of the 
world to a diplomatic conference of authorized delegates to meet at 
Brussels for the purpose of considering the draft conventions prepared 
by the committee and submitting the same, with needful modifications, 
to the various governments of the world. Particular attention was 
devoted to the present topic at the third conference, held at Brussels 

°> Lewisohn v. National Steamship Co. (1893), 56 Fed. Rep. 612; The Guildhall 
(1893), 58 Fed. Rep. 796. 

% The Kensington (1901), 182 U. S. 263; Bottany Worsted Mills v. Knott (1900), 
76 Fed. Rep. 582; The Silvia (1898), 68 Fed. Rep. 885, 171 U.S. 462. 
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in September, 1910, at which twenty-three nations were repre- 
sented. 

It is not our purpose to review the work already accomplished by 
these conventions, except in so far as they bear upon the international 
aspect of the questions under consideration. The system proposed for 
measuring the limitation of the shipowner’s liability so far as liability 
for injury to property is concerned, is substantially the rule of Conti- 
nental Europe and the United States, plus an option to the shipowner 
of paying £8 per gross ton of the vessel instead of surrendering the 
value of the vessel and pending freight. This is a very different provi- 
sion from that of the British law, for the £8 per ton fund represents a 
minimum under British law, whereas under the proposal of the diplo- 
matic conference such fund represents a maximum.*? 

Whatever may be thought of this provision, the diplomatic congress 
has at least been alive to the inadequacy of the general Continental 
and United States rule in respect of personal injuries, and has submitted 
to the various governments a proposal which, in effect, provides that 
where the injury has occurred through the fault of the captain or any 
person in the service of the vessel, the shipowner’s limit of liability shall 
be increased to an additional fund of £8 per gross ton of the vessel; 
and if this fund shall not suffice to indemnify the claimants, they shall 
have recourse, for the balance, to the value of the ship, or as the case 
may be, to the fund of £8 already provided for the loss of property 
claimants. This, of course, is materially more liberal than the present 
United States or Continental rule and is a close approach to the British 
system. 

CONCLUSION 

While most persons agree that some limitation upon the shipowner’s 
liability is just and reasonable, there is a strong current of opinion, at 
least among disinterested persons, against the absolute exemption 
(after abandonment) now enjoyed by the shipowner.*® Above all, a 


57 Outline of a Proposed Convention regarding the Limitation of the Responsi- 
bility of Shipowners, as submitted to the Examination of the Governments concerned, 
Arts. II and VI; see also American Journal of International Law, Vol. IV, p. 416 

58 Report of Conference internationale de droit maritime (1910), p. 198, note. 

5° See Report of Proceedings of the Maritime Law Association of the United States, 


Meeting of March 7th, 1913. 
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different rule should he applied to personal injury claims than that 
which governs property claims. Shippers and shipowners are almost 
invariably protected by insurance, whereas, passengers (and crews) 
seldom provide for the contingency of accident and are often of a class 
unfamiliar with the risk incurred, or with the principle of insurance. 
The United States statute was originally enacted to place our own 
shipowners upon an equal basis with the British, so as to compete in 
the carrying trade of the world. As indicated, through a legislative 
misapprehension of the effect of the British statute, the United States 
statute was from the beginning more favorable to shipowners than the 
British, although it was pointed out in the debates in Congress at the 
time that our interests were primarily those of shippers rather than 


of shipowners and that even Great Britain “a nation of shipowners”’ 
was at that time about to qualify the exemption.” Since then, Great 
Britain has immeasurably increased its lead in the carrying trade, while 
we have remained preéminently a nation of cargo-owners and travelers. 
Yet under the British rule the contingent liability of the owner of the 
Titanic was represented by a huge fund, while under the United States 
statute applied by the Supreme Court to the advantage of the British 
shipowner against American claimants, it was practically nothing. 
In view of the stringent rules of liability in force.in respect of carriers 
on land, an extension of modern legislative policies to sea transporta- 
tion, at least to the extent of the British rule, would seem to answer 
the dictates as well of social justice as of national expediency. 
ArTHUR K. KuuHn. 

© 23 Cong. Globe (1851), pp. 715-716. The first British statute fixing a monetary 

forfeiture was enacted three years later.. 


INTERNATIONAL LAW AS APPLIED BY ENGLAND DURING 
THE WAR 


Il. TRADING WITH THE ENEMY 


One of the immediate consequences of the outbreak of war, according 
to the Anglo-American law, is that all the commercial relations between 
subjects of the belligerent countries come to an end. Fresh dealings 
cannot be entertained, and existing dealings cannot be continued, be- 
tween persons divided by the line of war, save with the licence of the 
sovereign power. It is stated in several of the old English books that 
such trading is a misdemeanor, and even that it amounts to a felony, 
but there is no reported instance of a conviction by a criminal court. 
In numerous cases, however, contracts concerned with such trade were 
declared null, and goods seized when so engaged were confiscated as 
prize to the Crown. The broad principle was laid down clearly during 
the Napoleonic wars by Lord Stowell in the case of The Hoop, where a 
cargo had been captured on a neutral ship on the ground that it was being 
brought to England from the enemy country by British subjects. There 
had been some divergence of practice between the prize courts and the 
common law courts on the question of the absolute illegality of commer- 
cial intercourse with the enemy during war, and Stowell then stated 
the rule which was derived from the Dutch jurist Bynkershoek and 
which was conceived to be a rule of the law of nations: 


In my opinion there exists such a general rule in the maritime juris- 
prudence of this country, by which all trading with the public enemy, 
unless with the permission of the sovereign, is interdicted. It is not a 
principle peculiar to the maritime law of this country; it is laid down 
by Bynkershoek as an universal principle of law.—‘ Ex natura belli com- 
mercia inter hostes cessare non est dubitandum. Quamvis nulla specialis 
sit commerciorum prohibitio, ipso tamen jure belli commercia esse vetita, 
ipsae indictiones bellorum satis declarant, etc.’’ He proceeds to observe, 
that the interests of trade, and the necessity of obtaining certain com- 
modities have sometimes so far overpowered this rule, that different 
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species of traffic have been permitted, “prout e re sua subditorumque 
suorum esse censent principes.” But it is in all cases the act and per- 
mission of the sovereign. Wherever that is permitted, it is a suspen- 
sion of the state of war quoad hoc. * * * It appears from these 
passages to be the law of Holland; Valin states it to be the law of 
France * * * and it may, I think, without rashness be affirmed 
to have been a general principle of law in most of the countries of Europe. 
(1 C. Rob. p. 199.) 


The rule against trading with the enemy has been applied with great 
strictness, so as to render illegal the carriage of goods and merchandise 
to and from the enemy country in pursuance of transactions entered 
upon before the outbreak of war, the payment during war of any sum 
of money due to an enemy subject before the beginning of hostilities, 
the fulfilment of any insurance contract made with a British firm or 
company by an enemy before war, and the completion by a belligerent 
ship of a voyage to the enemy territory though the ship was chartered 
for the voyage before contemplation of war by a neutral or enemy sub- 
ject. In view of the prohibitions subsequently enacted by the English 
authorities, it is interesting to reproduce the opinions on the subject 
issued on the outbreak of war by an expert committee of the London 
Chamber of Commerce, which presumably based itself on the old law 


as it was understood: 


1. What are the limitations in regard to dealing with the subjects of 
alien enemies?—There must be no such dealings (except by his Majes- 
ty’s licence) except that, if enemy subjects are allowed by the govern- 
ment to remain in the territory of Great Britain or an ally, ordinary 
contracts for their daily subsistence and employment are probably per- 
missible, and contracts in the ordinary way of business, involving no 
extensive operations, which might lead to conflicts of national duty, are 
possibly permissible. 

2. Payments due by British firms to alien enemies. What position 
should be taken by British firms?—No such payments whatever should 
be made during war, except possibly in pursuance of contracts as above 
indicated. 

3. Is the making of contracts with an alien enemy legal?—No; except 
as stated under (1). 

1. If contracts have been made during peace with alien enemies, does 
the supervening of war make the fulfilment of them an illegal act, or 
does it merely excuse such fulfilment?—It suspends performance until 
peace—except when (a) such suspension would be inconsistent with the 
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object of the contract. (6) The continuance of the contract would mili- 
tate against public policy (as in the case of insurance of hostile ships 
and cargoes against capture). In these excepted cases the contract is 
voided. In any case performance during war is unlawful if it involves 
any communication with the enemy. 

5. If the right to contract or to fulfil contracts is qualified by war 
does such qualification attach only to national enemies domiciled in 
the enemy country, or does it extend to all residents, including British, 
who may remain in the enemy country, or enemies residing here? 
In our opinion it extends to all—subject to licences and the indulgence 
extended to enemies permitted to remain here or in allied territory. 

6. In the case that foreign bills held by and payable to the alien enemy 
are presented through a bank or other agent here in respect of payment 
of a contract legally entered into before a state of war, is it the duty of 
British debtors to pay any bills, and does it make any difference if the 
presenter is only agent for collecting or assignee?—It is the duty of the 
debtor to withhold payment even, we think, to British agents. 


Some of these expectations were immediately belied by the issue of a 
proclamation dealing with ‘Trading with the Enemy,” which was 
dated August 5th. The proclamation, as it was expressly stated, was 
designed to guide British subjects as to their duties and liabilities under 
the common law; but at the same time it implicitly mitigated the sever- 
ity of the bare rule. 

War is, indeed, in the modern conception, essentially a relation be- 
tween states, but persons living in a belligerent country cannot be al- 
lowed to interfere with the operations of the government by assisting 
directly or indirectly to strengthen the material resources of the enemy 
through prosecution of ordinary commercial intercourse. A military war 
and a commercial peace cannot exist together. To cut off the enemy’s 
commerce is as much an operation of war as to cut off his military sup- 
plies; but while a belligerent can enforce his right as regards the latter 
kind of trading over neutrals and subjects alike by his cruisers’ right of 
search of all vessels on the high seas, he can only exercise authority so as 
to stop non-contraband commerce over persons within his ordinary juris- 
diction. The test of subject and enemy, however, for the purpose of this 
prohibited trading, does not depend on national allegiance or on perma- 
nent domicile, but on a commercial domicile within the respective terri- 
tories. Thus, on the outbreak of war trading is forbidden between all 
persons carrying on business in the belligerent’s country and all persons 
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carrying on business in the enemy’s country. When, however, some 
exchange of commodities or the continuation of certain contractuai 
relationships between persons divided by the line of war is deemed to 
be desirable in the national interests, the belligerent sovereign may 
allow an exception to the broad rule by a special licence to individual 
traders or a general licence to a class or to all persons. According to 
english constitutional law, it is well established that the King, under 
his general war prerogatives, has the power both to issue proclama- 
tions forbidding any commercial dealings during war and to issue 
licences modifying the total prohibition. 

The original proclamation about trading with the enemy in this 
war, though its terms were somewhat vague, contained two notable 
pronouncements (1) that dealings which were not expressly forbidden 
were allowed, and (2) that dealings solely transacted by or from a branch 
of an enemy firm in friendly, allied, or neutral territory were not pro- 
hibited. It seemed to follow that commercial dealings were legalized 
between British subjects and persons of enemy nationality who were 
settled for commercial purposes in British territory, or branches of enemy 
firms or companies which were established in British or neutral terri- 
tory, provided that the branch had a character separate from the prin- 
cipal house and could be regarded as something more than a mere agency. 
The proclamation was in the following terms: 


Whereas, it is contrary to law for any person resident, carrying on 
business, or being in our dominions to trade or have any commercial 
intercourse with any person resident, carrying on business, or being 
in the German Empire without our permission; 

And whereas, it is therefore expedient and necessary to warn all per- 
sons resident, carrying on business, or being in our dominions, of their 
duties and obligations towards us, our Crown, and government: 

Now, therefore, we have thought fit, by and with the advice of our 
Privy Council, to issue this our royal proclamation, and we do hereby 
warn all persons resident, carrying on business, or being in our do- 
minions: 

Not to supply to or obtain from the said empire any goods, wares, 
or merchandise, or to supply to or obtain the same from any person 
resident, carrying on business, or being therein, nor to supply to or ob- 
tain from any person any goods, wares, or merchandise for or by way 
of transmission to or from the said empire, or to or from any person 
resident, carrying on business, or being therein, nor to trade in or carry 
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any goods, wares, or merchandise destined for or coming from the said 
empire, or for or from any person resident, earrying on business, or being 
therein: 

Nor to permit any British ship to leave for, enter, or communicate 
with any port or place of the said empire: 

Nor to make or enter into any new marine, life, fire, or other policy or 
contract of insurance with or for the benefit of any person resident, 
carrying on business, or being in the said empire, nor under any exist- 
ing policy or contract of insurance to make any payment to or for the 
benefit of any such person in respect of any loss due to the belligerent 
action of His Majesty’s forces or of those of any ally of His Majesty: 

Nor to enter into any new commercial, financial, or other contract or 
obligation with or for the benefit of any person resident, carrying on 
business, or being in the said empire: 

And we do hereby further warn all persons that whoever in contra- 
vention of the law shall commit, aid, or abet any of the aforesaid acts 
will be liable to such penalties as the law provides: 

And we hereby declare that any transactions to, with, or for the 
benefit of any person resident, carrying on business, or being in the said 
empire which are not treasonable and are not for the time being expressly 
prohibited by us either by virtue of this proclamation or otherwise, 
and which but for the existence of the state of war aforesaid would be 
lawful, are hereby permitted: 

And we hereby declare that the expression “person” in this proclama- 
tion shall include any body of persons corporate or unincorporate, and 
that where any person has, or has an interest in, houses or branches of 
business in some other country as well as in our dominions, or in the 
said empire (as the case may be), this proclamation shall not apply to the 
trading or commercial intercourse carried on by such person solely from 
or by such houses or branches of business in such other country. 


Questions almost immediately arose as to the scope and purport of 
the proclamation. The points as to which there was the most general 
doubt were (1) the right to fulfil a contract made before the war, (2) 
the right to make any payment to or for the benefit of a person in the 
enemy territory during the war, and (3) the limitation of enemy charac- 
ter for the purpose of trading. Towards the end of August the Treasury 
issued a memorandum for the guidance of traders on these points, while 
announcing that the government might enforce stricter regulations or 
special prohibitions in the national interest. The memorandum con- 
tained four rules: 


(1) For the purpose of deciding what transactions with foreign traders 
are permitted, the important thing is to consider where the foreign 
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trader resides and carries on business, and not the nationality of the 
foreign trader. 

2) Consequently, there is as a rule no objection to British firms 
trading with German or Austrian firms established in neutral or British 
territory. What is prohibited is trade with any firms established in 
hostile territory. 

3) If a firm with headquarters in hostile territory has a branch in 
neutral or British territory, trade with the branch is (apart from pro- 
hibitions in special cases) permissible, as long as the trade is bona fide 
with the branch, and no transaction with the head office is involved. 

(4) Commercial contracts entered into before war broke out with 
firms established in hostile territory cannot be performed during the 
war, and payments under them ought not to be made to such firms dur- 
ing the war. When, however, nothing remains to be done save pay for 
goods already delivered or for services already rendered, there is no 
objection to making the payment. Whether contracts entered into 
before war are suspended or terminated is a question of law which may 
depend on circumstances. 


The direction about permitted payments was somewhat hesitating, 
but it was a sufficient authorization to English traders to pay money 
to persons in the enemy country when the money had been owing at 
the outbreak of war. There was no enforcible obligation on the English 
debtor to pay in such circumstances, seeing that the creditor’s right 
to sue was suspended during hostilities, but it might be to the interest 
of the national commerce to leave him free to make payment. That 
the permission, however, was to be narrowly interpreted was shown by 
the issue of a warning by the Board of Trade a few days later to all 
English joint-stock companies and their officers, which was to this 
effect: (a) No dividends or interest declared or becoming due after the 
outbreak of war should be paid during the war to or in accordance with 
instructions from any person resident in the enemy territory. Such 
dividends or interest should be paid into a separate account at a bank 
to be disposed of after the conclusion of the war. (b) No transfer of 
any shares or debentures from any person resident in enemy territory 
should be registered during the war. From this warning it could be in- 
ferred that dividends declared or becoming due before the commence- 
ment of war might be paid to or for shareholders resident in the enemy 
country, and that shares or debentures transferred to such a person 
betore war which required merely formal registration might be regis- 
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tered. On the other hand, no payment of dividends earned during the 
war could be made on account of an enemy shareholder, though he had 
an agent, e. g., a bank, in British territory which could receive payment; 
and no dealing with shares or debentures in an English company belong- 
ing to any person resident in the enemy country could be made during 
the war. 

Some writers, indeed, have suggested that the shares of enemies in 
British companies would be forfeited by the outbreak of war, on the 
ground that they were contractual rights requiring to be acted upon 
during hostilities, and therefore extinguished by war like other executory 
contracts. But this extreme stretching of the rule against the mainte- 
nance of contracts was not adopted by the government, which preferred 
to treat shares in the way they are generally understood, as a form of 
personal property. On this footing they were not liable to confiscation 
any more than physical property; and the dividends which were a part 
of the property were to be preserved for the enemy shareholder. The 
rule against trading necessitated only the sequestration of the money 
till the conclusion of hostilities. The government later, as will be seen, 
introduced legislation for the better securing of the enemy’s property 
during the war. 

In spite, however, of the issue of the Treasury memorandum and the 
Board of Trade warning, much doubt still remained in the minds of 
the trading community as to the limits of permitted dealings with the 
enemy. It was uncertain, for example, whether an English firm or mer- 
chant was bound or even entitled to pay on a negotiable instrument 
which had been drawn by a person in the enemy country on account 
of a transaction before war, and possibly accepted before war by an Eng- 
lish drawee, and endorsed after the outbreak of war to a neutral. The 
original proclamation had been silent about the liability in such cases 
and about the general right of fulfilling mercantile or insurance contracts 
entered into before war. Accordingly, a fresh proclamation was issued 
on September 9th replacing the earlier one, and the order which ex- 
tended it to Austria-Hungary, as well as the public announcement of- 
ficially issued in explanation. The second proclamation read as follows: 

1. The aforesaid proclamation of the 5th Aug. 1914, relating to trad- 
ing with the enemy, and par. 2 of the aforesaid proclamation of the 
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12th Aug. 1914 [extending the first to Austria-Hungary] together with 
any public announcement officially issued in explanation thereof, are 
hereby, as from the date hereof, revoked, and from and after the date 
hereof this present proclamation is substituted therefor. 

2. The expression “enemy country” in this proclamation means the 
territories of the German Empire and of the Dual Monarchy of Austria- 
Hungary, together with all the colonies and dependencies thereof. 

3. The expression “enemy’”’ in this proclamation means any person or 
body of persons of whatever nationality resident or carrying on busi- 
ness in the enemy country, but does not include persons of enemy na- 
tionality who are neither resident nor carrying on business in the enemy 
country. In the case of incorporated bodies, enemy character attaches 
only to those incorporated in an enemy country. 

1. The expression “outbreak of war” in this proclamation means 
11 p. m. on the 4th Aug. 1914 in relation to the German Empire, its 
colonies and dependencies, and midnight on the 12th Aug. 1914 in rela- 
tion to Austria-Hungary, its colonies and dependencies. 

5. From and after the date of this proclamation the following prohi- 
bitions shall have effect (save so far as licences may be issued as herein- 
after provided), and we do hereby accordingly warn all persons resi- 
dent, carrying on business or being in our dominions— 

(1) Not to pay any sum of money to or for the benefit of an enemy. 

(2) Not to compromise or give security for the payment of any debt 
or other sum of money with or for the benefit of an enemy. 

(3) Not to act on behalf of an enemy in drawing, accepting, paying, 
presenting for acceptance or payment, negotiating or otherwise 
dealing with any negotiable instrument. 

(4) Not to accept, pay, or otherwise deal with any negotiable instru- 
ment which is held by or on behalf of an enemy, provided that 
this prohibition shall not be deemed to be infringed by any per- 
son who has no reasonable ground for believing that the instru- 
ment is held by or on behalf of an enemy. 

(5) Not to enter into any new transaction, or complete any transac- 
tion already entered into with an enemy in any stocks, shares, 
or other securities. 

(6) Not to make or enter into any new marine, life, fire or other policy 
or contract of insurance with or for the benefit of an enemy; nor 
to accept, or give effect to any insurance of, any risk arising under 
any policy or contract of insurance (including reinsurance) made 
or entered into with or for the benefit of an enemy before the 
outbreak of war. 

(7) Not directly or indirectly to supply to or for the use or benefit of, 
or obtain from, an enemy country or an enemy, any goods, wares 
or merchandise, nor directly or indirectly to supply to or for the 
use or benefit of, or obtain from any person any goods, wares or 
merchandise, for or by way of transmission to or from an enemy 
country or an enemy, nor directly or indirectly to trade in or 


360 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


carry any goods, wares, or merchandise destined for or coming 
from an enemy country or an enemy. 

Not to permit any British ship to leave for, enter or communi- 
cate with, any port or place in an enemy country. 

Not to enter into any commercial, financial, or other contract or 
obligation with or for the benefit of an enemy. 

(10) Not to enter into any transactions with an enemy if and when 
they are prohibited by an Order of Council made and published 
on the recommendation of a Secretary of State, even though 
they would otherwise be permitted by law or by this or any other 
proclamation. 

And we do hereby further warn all persons that whoever in contra- 
vention of the law shall commit, aid or abet any of the aforesaid acts, is 
guilty of a crime, and will be liable to punishment and penalties accord- 
ingly. 
}. Provided always that where an enemy has a branch locally situ- 
ated in British, allied or neutral territory, not being neutral territory 
in Europe, transactions by or with such branch shall not be treated as 
transac tions by or with an enemy. 

. Nothing in this proclamation shall be deemed to prohibit payments 
™ or on account of enemies to persons resident, carrying on business or 
being in our dominions, if such payments arise out of transactions en- 
tered into before the outbreak of war or otherwise permitted. 

8. Nothing in this proclamation shall be taken to prohibit anything 
which shall be expressly permitted by our licence, or by the licence 
given on our behalf by a Secretary of State, or the Board of Trade, 
whether such licences be especially granted to individuals or be an- 
nounced as applying to classes of persons. 

This proclamation shall be called the Trading with the Enemy 
Proclamation No. 2. 


The notable innovations were (1) the explicit prohibition to pay or 
deal with any negotiable instrument held by or on behalf of an enemy; 
(2) the prohibition against accepting or giving effect to any insurance of 
any risk arising under a policy or contract of insurance made with or 
for an enemy before war; (3) the limitation of the right of trading with 
a neutral branch of an enemy firm to branches established in neutral 
territory outside Europe. Neutral branches on the Continent were 
suspect because of the strong presumption that the benefit of commerce 
with them would inure to the principal firms in the enemy country. An 
interesting case arose upon payment of a bill of exchange delivered from 
the enemy country soon after the issue of the proclamation. The Eng- 
lish accepting house was sued by another English firm for the amount 
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of the bill which had been indorsed to it before the outbreak of war by 
a German house. The indorsement was in the form “Fur mich” and 
the Court of the King’s Bench came to the conclusion that this was a 
restrictive indorsement so that the holder was only an agent for the 
(ierman indorser. It was held, therefore, that the English acceptor was 
not liable to pay, because the payment would be for the benefit of the 
enemy. In a subsequent case, however, where expert evidence was 
given of German law to prove that the indorsement was not by that 
law restrictive at all, it was held that the holder of the bill in such cir- 
cumstances could properly sue for payment in England when the due 
date of the bill accrued after war. But where the indorsement was 
made after the outbreak of war, payment would clearly have been illegal 
to an English or neutral indorsee because it would involve a trading 
with the enemy. 

In order to give greater definiteness to the law against trading with 
the enemy, to provide more certain penalties, to arm the executive with 
the means of checking evasions of the law, and, finally, to furnish facili- 
ties for the carrying on of businesses which owing either to the observance 
or violation of the law were in danger of being closed, a bill was intro- 
duced into Parliament in September and rapidly passed into law. The 
Act, which forms Ch. 87 of the laws of 1914, is the first of its kind on the 
English statute book. It runs as follows: 


1.—(1) Any person who during the present war trades or has, since 
the rm day of August nineteen hundred and fourteen, traded with 
the enemy within the meaning of this Act shall be guilty of a misde- 
meanour, and shall— 

(a) on conviction under the Summary Jurisdiction Acts, be liable 
to imprisonment with or without hard labour for a term not ex- 
ceeding twelve months, or to a fine not exceeding five hundred 
pounds, or to both such imprisonment and fine; or 

(b) on conviction on indictment, be liable to penal servitude for a 
term not exceeding seven or less than three years or to imprison- 
ment with or without hard labour for a term not exceeding two 
years, or to a fine, or to both such penal servitude or imprison- 
ment and fine; 

and the court may in any case order that any goods or money, in re- 
spect of which the offence has been committed, be forfeited. 

(2) For the purposes of this Act a person shall be deemed to have 
traded with the enemy if he has entered into any transaction or done 
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any act which was, at the time of such transaction or act, prohibited by 
or under any proclamation issued by His Majesty dealing with trading 
with the enemy for the time being in force, or which at common law or 
by statute constitutes an offence of trading with the enemy: 

Provided that any transaction or act permitted by or under any 
such proclamation shall not be deemed to be trading with the enemy. 

(3) Where a company has entered into a transaction or has done any 
act which is an offence under this section, every director, manager, 
secretary, or other officer of the company who is knowingly a party to 
the transaction or act shall also be deemed guilty of the offence. 

(4) A prosecution for an offence under this section shall not be insti- 
tuted except by or with the consent of the Attorney-General: 

Provided that the person charged with such an offence may be arrested 
and a warrant for his arrest may be issued and executed, and such person 
may be remanded in custody or on bail notwithstanding that the con- 
sent of the Attorney-General to the institution of the prosecution for 
the offence has not been obtained,:but no further or other proceedings 
shall be taken until that consent has been obtained. 

(5) Where an act constitutes an offence both under this Act and 
under any other Act, or both under this Act and at common law, the 
offender shall be liable to be prosecuted and punished under either this 
Act or such other Act, or under this Act or at common law, but shall 
not be liable to be punished twice for the same offence. 

2.—(1) If a justice of the peace is satisfied, on information on oath 
laid on behalf of a Secretary of State or the Board of Trade, that there 
is reasonable ground for suspecting that an offence under this Act has 
been or is about to be committed by any person, firm, or company, he 
may issue a warrant authorising any person appointed by a Secretary 
of State or the Board of Trade and named in the warrant to inspect 
all books or documents belonging to or under the control of that person, 
firm, or company, and to require any person able to give any informa- 
tion with respect to the business or trade of that person, firm, or com- 
pany to give that information, and if accompanied by a constable to 
enter and search any premises used in connection with the business or 
trade, and to seize any such books or documents as aforesaid: 

Provided that when it appears to a Secretary of State or the Board of 
Trade that the case is one of great emergency and that in the interests 
of the State immediate action is necessary, a Secretary of State or the 
Board of Trade may, by written order, give to a person appointed by 
him or them the like authority as may be given by a warrant of a justice 
under this subsection. 

(2) Where it appears to the Board of Trade 

(a) in the case of a firm, that one of the partners in the firm was 

immediately before or at any time since the commencement of 
the present war a subject of, or resident or carrying on business 
in, a state for the time being at war with His Majesty; or 

(b) in the case of a company, that one-third or more of the issued 
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share capital or of the directorate of the company immediately 
before or at any time since the commencement of the present 
war was held by or on behalf of or consisted of persons who were 
subjects of, or resident or carrying on business in, a state for the 
time being at war with His Majesty; or 

(c) in the case of a person, firm or company, that the person was or 

is, or the firm or company were or are, acting as agent for any 

person, firm, or company trading or carrying on business in a 

state for the time being at war with His Majesty; 
the Board of Trade may, if they think it expedient for the purpose of 
satisfying themselves that the person, firm or company are not trading 
with the enemy, by written order, give to a person appointed by them, 
without any warrant from a justice, authority to inspect all books and 
documents belonging to or under the control of the person, firm or com- 
pany, and to require any person able to give information with respect 
to the business or trade of that person, firm or company, to give that 
information. 

For the purposes of this subsection, any person authorized in that 
behalf by the Board of Trade may inspect the register of members of a 
company at any time, and any shares in a company for which share 
warrants to bearer have been issued shall not be reckoned as part of the 
issued share capital of the company. 

3) If any person having the custody of any book or document which 
a person is authorized to inspect under this section refuses or wilfully 
neglects to produce it for inspection, or if any person who is able to 
give any information which may be required to be given under this sec- 
tion refuses or wilfully neglects when required to give that information, 
that person shall on conviction under the Summary Jurisdiction Acts 
be liable to imprisonment with or without hard labour for a term not 
exceeding six months, or to a fine not exceeding fifty pounds, or to both 
such imprisonment and fine. 

3. Where it appears to the Board of Trade in reference to any firm 
or company 

(a) that an offence under this Act has been or is likely to be committed 

in connexion with the trade or business thereof; or 

(b) that the control or management thereof has been or is likely to 

be so affected by the state of war as to prejudice the effective 
continuance of its trade or business and that it is in the public 
interest that the trade or business should continue to be carried 
on, 
the Board of Trade may apply to the High Court for the appointment 
of a controller of the firm or company, and the High Court shall have 
power to appoint such a controller, for such time and subject to such 
conditions and with such powers as the court thinks fit, and the powers 
so conferred shall be either those of a receiver and manager or those 
powers subject to such modifications, restrictions or extensions as the 
court thinks fit (including, if the court considers it necessary or ex- 
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pedient for enabling the controller to borrow money, power, after a 
special application to the court for that purpose, to create charges on 
the property of the firm or company in priority to existing charges). 

The court shall have power to direct how and by whom the costs of 
any proceedings under this section, and the remuneration, charges, and 
expenses of the controller, shall be borne, and shall have power, if it 
thinks fit, to charge such costs, charges, and expenses on the property 
of the firm or company in such order of priority, in relation to any exist- 
ing charges thereon, as it thinks fit. 


The Attorney-General during the discussion in the House of Com- 
mons pointed out that there was a great advantage from some points 
of view in treating as British any enterprise on British territory although 
it had a considerable enemy element in its composition. An enemy com- 
pany’s branch in England would give employment and promote trade 
in the country and it could be controlled, because, if it entered into 
transactions with or for the benefit of the parent company during the 
war it would be committing a crime and would be subject to severe 
penalties as well as confiscation of its property. The power given by 
the Act to enable the Board of Trade to examine books and documents, 
and appoint a receiver or manager of an enemy-owned business in a 
proper case afforded the necessary security against the abuse of the right 
of trading reserved to enemy subjects with a commercial establishment 
in England. The full Court of Appeal subsequently upheld the view 
of public policy put forward by the Attorney-General, and affirmed a 
decision that a company registered in England was entitled to sue and 
enforce payment for goods supplied by it to English firms before o1 
since the outbreak of war, although almost the whole of its share capital 
was held by German subjects and a German corporation (Continental 
Tyre & Rubber Co. v. Daimler). The court held that the character 
of the company had not changed because the directors and shareholders 
on the outbreak of war became alien enemies. It remained an English 
company and payment to it did not come within the prohibition of pay- 
ment to or for the benefit of an enemy. Lord Justice Buckley indeed 
dissented from the judgment, holding that the company could not be 
distinguished from the character of its members and that it was against 
public policy to allow it to enforce payment against English persons 


during the war. 
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Several criminal prosecutions under the Act were brought within a 
short period of itsenactment. A German subject resident in England was 
found guilty of attempting to induce a British shipping company which 
held mortgages on German vessels detained in British or neutral ports to 
purchase the equity of redemption so as to transfer the ownership and, 
us Was apparently intended, to prevent confiscation from English cap- 
ture. In another case the partners of a neutral firm were convicted 
for transferring shares from enemy persons after the outbreak of war. 
In a third case a conviction was obtained for an attempt to carry out 
«a sale of coal from England for the benefit of enemy firms through a 
neutral house. The Board of Trade, moreover, made full use of the 
power to inspect the books and appoint managers of firms with a large 
enemy element which were suspected of illegal trading. In some cases 
the business was closed down when proof of attempted trading with 
the enemy country was forthcoming; in others the business was put 
under the charge of an English receiver or controller who has to account 
to the court for his stewardship. Several interesting decisions have 
been given by the civil courts applying to contracts the rules of the 
Trading with the Enemy Proclamation. It was held that where a con- 
tract for the sale of goods between twe English firms provided for the 
goods to be delivered in Germany and payment to be made in England 
against shipping documents, the buyers were entitled to refuse the docu- 
ments and payment because performance had become illegal (Duncan 
Fox & Co. v. Schrempt). On the other hand, it was held that an Eng- 
lish agent for German manufacturers who sold goods on his own account 
though they were supplied before the war with Germany and though 
a part of the profits would ultimately be due to the German firm, could 
enforce payment from his customers in England (Schmidt v. Van 
der Veen). 

While the proclamation of September 9th has remained thus far in 
force as the principal statement of the rules about trading with the 
enemy, a number of supplementary notices and orders have already 
been issued modifying its terms, some in the way of further indulgence, 
others in the way of severer restrictions. British cargoes were laden 
in many cases on the enemy ships which at the outbreak of war fled 
to neutral ports for refuge from British capture. When the owners 
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desired to arrange for the delivery to them of these cargoes or of the 
proceeds (supposing it had been sold in the port), it was generally req- 


uisite to pay the freight and other charges to the master of the enemy 


ship. Payment in these circumstances was a violation of the strict 


rule of the proclamation, but the Board of Trade issued a notice au- 
thorizing it when made by British subjects to the agents of the enemy 
shipowners for the purpose of obtaining possession of their cargoes. In 
many cases again, British traders found their businesses threatened be- 
cause the prohibition against payment of debts to enemy subjects had 
actually provoked retaliatory measures by the enemy governments. 
At their instance an official committee was formed to act as a kind of 
clearing house for debts between English and enemy traders, and it was 
provided that payments made through the committee, for the benefit 
of persons in the enemy country would be legalized. Another limited 
licence was given to British firms to pay fees which were necessary for 
the registration or the renewal of registration of patents, trade-marks 
or designs in the enemy country. The purpose was here to prevent 
the permanent loss of English property owing to failure to comply with 
the local law. Conversely, payments were allowed by agents of enemy 
firms in England for the like purposes on behalf of their principals who 
had similar property in this country. 

On the other hand, experience or belligerent emergencies indicated 
the need of strengthening some of the prohibitions in the proclamation. 
The rule dealing with contracts of reinsurance being found too lax, it 
was replaced by an order which in very explicit terms forbade the mak- 
ing or honoring of any such contract for the benefit of the enemy or the 
ceding of any risk to or accepting any risk from an enemy firm in 
virtue of a contract of reinsurance made before the war if the insurance 
was effected after the war. The order further provided that the branch 
of an enemy insurance firm in British or neutral territory should not 
be regarded as separate from the principal house: so that all contracts 
or dealings with it by British subjects were prohibited during the war. 
Doubtless the motive of the change was the idea that all business of the 
kind would directly benefit the principal house in the enemy country. 
But it seemed in a case which arose in the courts that the rule might 
indirectly inure to the benefit of an enemy company. An enemy in- 
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surance corporation with a branch in England was sued by an English 
house on a policy made before the war but which had become operative 
through a maritime loss incurred during hostilities. The defendants urged 
that the action could not lie because of the amendment of the proclama- 
tion, but the court found that the intention of the amendment was not to 
takeaway rights from English firms, and that the risk having been legally 
insured with the enemy’s branch at the time of taking out the policy, 
the sum assured was recoverable during the war. (Ingle v. Mannheim 
Insurance Co.). It is notable that the chairman of Lloyd’s at the Inter- 
national Maritime Conference in 1913 declared that English companies 
would honor their contracts of marine commerce with foreign persons 
in spite of war. The proclamation has the effect of making an attempt 
to fulfil that undertaking a criminal act. 

The Board of Trade also found it necessary to issue a warning to 
British insurance companies against insuring or reinsuring goods shipped 
in neutral vessels against the risk of capture or detention by His Maj- 
esty’s Government or allied governments, on the ground that such 
contracts were prohibited by the English law. Dealings with cargoes 
suspected of destination for the enemy country and liable to condemna- 
tion on capture as contraband amounted to indirect trading for the 
benefit of the enemy, although the person immediately protected was 
a neutral. 

Further preventive rules against the evasion of the principle of not 


importing goods from or exporting goods to the enemy country were 


issued in October by the Commissioners of Customs. The Commis- 
sioners announced that they were authorized to require certificates 
of origin or declarations of ultimate destination respectively to be pre- 
sented in respect of all goods, wares, or merchandise imported into or 
exported from the United Kingdom in trade with any foreign port in 
Europe or on the Mediterranean or Black Seas with the exception of 
those of Russia, Belgium, France, Spain, and Portugal. 

‘ Declarations of ultimate destination will consequently be required 
until further notice in respect of all exports, without regard to value of 
consignments, to all the foreign ports referred to above. 

‘For the present, however (except in regard to sugar), certificates of 
origin will not be required in respect of imports of foodstuffs or in respect 


368 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


of any imports from ports other than those specified in schedule I., or 
in respect of individual consignments not exceeding £100 in value. 

Any goods, wares, or merchandise imported from the above-mentioned 
foreign ports, except as provided in the preceding paragraph, unaccom- 
panied by certificates of origin will be detained by the Commissioners 
of Customs and Excise until the requisite certificates are produced. 
The Commissioners are, however, authorized in such cases, and at their 
discretion, to allow delivery of the goods on the security of a deposit 
or of a bond to the amount of three times the value of the goods with a 
view to the production of the necessary certificates within a prescribed 
period, provided that they see no reason for suspecting that the goods 
emanate from an enemy country. 

“The following goods will be exempt from these requirements:— 
(a) Goods imported or exported under licence; (6) goods shipped for 
the United Kingdom on or before October 19; (c) goods in respect of 
which customs export entries have been accepted before October 9.”’ 

Schedule I. contains a list of ports in Norway, Sweden, Denmark, 
Netherlands, and Italy, in respect of imports from which certificates of 
origin will be required. The notice to traders was soon amended by an 
order of the Board of Trade issued on November 7th, by which desti- 
nation to all foreign places as well as ports was required to be stated in 
the case of all exports. The exemption from the requirement of certifi- 
cates of origin of imports was extended to timber, wood-pulp, crude 
oil, granite, and several other articles, as well as to imports from places 
other than those in Norway, Sweden, Denmark, Holland, Switzerland, 
and Italy (7. e., the countries through which Germany was notoriously 
doing her export trade). On the other hand, the former limit of £100 for 
exemption of any individual consignments was reduced to £25 so as to 
enforce a stricter control over imports from the suspected countries. 

The doctrine of continuous voyage was applied by the Prize Court 
during the Napoleonic wars to cargoes involved in trade with the 
enemy so as to justify their condemnation, although taken when on a 
voyage from a neutral port to British territory or vice versa. These 
rules issued by the Board of Trade were designed by measures in port 
to prevent evasion of the rules against trading with the enemy, through 


the colorable interposition of a neutral port. 
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A special restriction of trade extending beyond actual intercourse 
with the enemy was enacted as regards the importation into England 
of sugar. When Germany was known to be endeavoring to raise credit 
in neutral countries by the export of her home manufactured sugar, the 
Board of Trade assumed the control of the whole sugar supply of the 
country and laid in a store sufficient for all needs for six months, and 
an Order in Council was issued which forbade altogether (1) the importa- 
tion of any raw or refined sugar from any part of Europe which was de- 
rived from the enemy country, and of any refined sugar which had been 
manufactured in a neutral country from the raw material of the enemy 
territory; (2) the dealing with any such sugar. It was sought in this 
way to restrict Germany’s opportunity of disposing of her stock, be- 
cause neutral states being unable to export refined sugar to England 
would not import from the enemy country. Subsequently on October 
27th a more drastic prohibition was issued forbidding the import of 
sugar altogether save when it has been ordered under contracts made 
with neutrals before August 4th. It was hoped thus more completely 
to hamper the commerce of the enemy. The action of the English 
Government may be compared with the attempt of the United States 
Government in the Civil War to prevent the Confederates moving their 
supplies of cotton. 

During the first few months of the war no prize case was brought 
on the ground of a ship and cargo being involved in trading with the 
enemy. It is anticipated, however, that despite the precautions taken 
by the executive within the realm, cases will arise and that cargo tainted 
on this ground will not be protected as enemy property on neutral ships 
by the Declaration of Paris. The cargoes are not seized as enemy prop- 
erty but as a particular kind of contraband, being prohibited commerce 
under the municipal law of the belligerent country. 

It is remarkable, on the other hand, that the criminal courts have had 
to deal with a number of cases of alleged trading by British subjects 
or resident aliens with the enemy. The strictness with which the au- 
thorities applied the statutes may be gathered from the nature of 
several prosecutions which were brought against persons who had not 
the mens res usually required before a criminal charge is made, but 
who, it was urged had broken the letter of the law. Thus the Court 
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of Criminal Appeal upheld the conviction of a German resident in 
England and naturalized who paid to a Dutch firm during the war a 
debt due from a branch of his business at Frankfort which was managed 
by his brothers. The money was due before the outbreak of war and 
the brothers had been interned in Germany on suspicion of being British 
subjects, so that they were unable to pay: the Dutch firm had refused 
to carry on business with the London house unless the debt were paid. 
The court held that the motive in paying the debt was immaterial, and 
if the payment in fact enured to the benefit of the alien enemy—in this 
case the brothers who had carried on business in Frankfort—the offence 
was committed (Rex v. Kupfer). In another case an English shipping 
merchant was convicted because he allowed a Dutch branch of his 
firm to make a contract for the carriage of Swedish goods up the Rhine 
toGermany. But the court there held that as he had acted in good faith 
and might reasonably have thought that trade by the neutral house with 
Germany was legalized by the proclamation, though he himself took 
part in it from England, the technical offence was sufficiently met by 
a nominal fine (Rex v. Drughorn). 

The Trading with the Enemy Act was found indeed to require serious 
amendment both with a view to preventing the payment to enemies 
and for preserving money and property in the Kingdom belonging to 
enemy subjects, with a view to arrangements to be made at the conclu- 
sion of peace. With these aims an Act was passed through Parliament 
at the end of November which contains a number of novel and striking 
provisions (5 Geo. V, Ch. 12). By Section 1 the Public Trustee is ap- 
pointed to be the custodian for the purpose of receiving, holding, pre- 
serving and dealing with enemy property in the realm. By Section 2 
all dividends, interests and shares of profits belonging to an alien enemy 
are to be paid to him and he will hold them subject to the provisions of 
the Act. Penalties of imprisonment up to six months or a fine of £100 
are provided against failure to make full payment to the custodian or 
to furnish him with the necessary particulars of money owing to alien 


enemies. Any person holding or managing real or personal property 
for or on behalf of an enemy is required within a month to notify the 
custodian; and every company incorporated or having a share registra- 
tion office in the Kingdom is required within the same period to com- 
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municate full particulars of any share, debenture, or other obligation 
of the company held by or for an enemy. A similar duty is imposed 
on partners in a firm with an enemy interest. By Section 4 the court 
may vest in the custodian any property belonging to or held on behalf of 
an enemy whenever it seems expedient: such property cannot be attached 
or taken in execution, but may be used to pay any debts of the enemy 
if the court so directs. Subject to these powers and any directions of 
the court, the custodian will hold the property till the termination of 
the war. Section 6 is designed to invalidate the assignment of debts 
or bills of exchange or other choses in action by or on behalf of an enemy 
to neutrals, and makes it an offence to pay any debt so assigned. Sec- 
tion 8 invalidates the transfer of any shares, debentures, etc., of an 
enemy during the war; and Section 9 requires a statutory declaration 
to be made on the incorporation of a new company to satisfy the regis- 
trar that the company is not formed for the purpose of acquiring or 
taking over any part of the undertaking of an enemy person or firm or 
company which under the original Act was liable to inspection. Sec- 
tion 10 extends the offence of trading with the enemy to any person 
who offers or attempts to trade, and to any person who aids or abets 
trading. Other sections give increased powers of inspection and control 
of businesses with an enemy interest. 

The two-fold purpose of the bill was to give state protection to the 
property of the enemy in the country so as to prevent any improper 
private spoliation of their goods and interests; and to secure more 
completely the stopping of all commercial dealings between the bel- 
ligerent countries and the prevention of any indirect enrichment of 
the enemy country from persons resident in England. The appointment 
of the custodian and the powers given to him are a very complete recog- 
nition of the principle laid down in the Hague Rules of War that the 
private property of the enemy on land is not to be confiscated or dis- 
turbed; while the invalidation of all assignments of debts from enemy 
persons complements the old common law which forbade any payment 
to be made directly to or for an enemy. The act then applies the in- 
ternational, and straightens the national law about relations with enemy 


property. 


NorMan BENTWICH. 


SOME QUESTIONS OF INTERNATIONAL LAW IN THE 
EUROPEAN WAR 


VI 
CONTRABAND, RIGHT OF SEARCH, AND CONTINUOUS VOYAGE 


By an order in council issued on the 4th of August, 1914, the British 
Government announced a list of articles which it proposed to treat as 
contraband “during the war with the German Emperor”’; by an order 
of August 12th the first mentioned order was extended to the war with 
“the Emperor of Austria—King of Hungary,” and by an order of 
September 21st certain additions were made to the list of contraband 
articles published in the two preceding orders. By an order in council 
of October 29th the list of contraband articles in the earlier proclama- 
tions was withdrawn in consequence of the complaint of the Swedish 
Government that it included metallic ores, which were on the free list 
in the Declaration of London, and that the treatment of such articles 
as contraband would seriously injure Swedish trade. A new list was 
therefore substituted, from which ores were omitted. 

The earlier lists were practically identical with those of the Declara- 
tion of London, except that metallic ores, as has been said, were added, 
and that air craft and their accessories, which are on the list of condi- 
tional contraband in the Declaration, were put on the list of absolute 
contraband by the English order. Furthermore, unwrought copper, 
which is not listed in the Declaration of London either as conditional or 
absolute contraband, was by the order in council of September 21st put 
on the list of conditional contraband and by the order of October 29th 
it was transferred to the list of absolute contraband. By the latter 
order, nickel, iron pyrites, ferro chrome, lead, motor vehicles, rubber, 
mineral oils, and various other articles were placed on the list of absolute 
contraband. Hides, pig skins, leather suitable for saddlery, harness or 


! Continued from the January number, pp. 72-112. 
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military boots, which were not on either list of the Declaration of Lon- 
don, were put on the list of conditional contraband. 

By an order in council of December 23d ? the lists contained in the 
proclamation of October 29th were withdrawn and a new and extended 
list in lieu thereof was substituted. On the list of absolute contraband 
were placed, in addition to the articles so listed in the preceding proc- 
lamation, various ingredients used in the manufacture of explosives, 
resinous products, camphor, turpentine, various chemicals, metals, 
ores, aluminum, antimony, ete. Finally, by a proclamation of 
March 11th raw wool, worsted yarns, tin, castor oil, paraffin wax, am- 
monia and other articles, none of which are used exclusively for war 
purposes, were declared to be absolute contraband. Cotton, which 
is on the free list in the Declaration of London, was not listed as con- 
traband in any of the British orders, and Sir Edward Grey has several 
times given assurances to the American Government that shipments 
of cotton would not be interfered with. In fact, however, a number of 
cargoes have been seized and taken into British ports on the suspicion of 
having contraband concealed in or under the cotton bales. Food stuffs 
and fuel (other than mineral oils) were at first put on the list of condi- 
tional contraband, but in February, corn, wheat and flour were in effect 
put on the list of absolute contraband in consequence of the German 
Government’s taking over the control of the supply of these articles 
throughout the Empire. 

Considering first the legitimacy of the British classification in the 
light of the Declaration of London, we may call attention to the fact 
that the Declaration of London as such is not technically binding on 
the several belligerents in this war, and even if they chose to regard it 
as such, they cannot insist upon applying it in their controversies with 
neutrals except in so far as its rules were a part of the accepted practice 
of nations before the outbreak of the war. This, because it has not been 
ratified in accordance with Articles 65-71 which specify the conditions 
and procedure of ratification. Article 65 declares that “the provisions 


2 The texts of the orders in council of October 29th and December 23d may be 
found in the Congressional Record for January 13, 1915, pp. 1540-1541. Those of 
September 21st and October 29th (but not that of December 23d) are published in 
an article by Mr. Norman Bentwich in this JourNaL for January last, pp. 38-40. 
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of the present Declaration must be treated as a whole and cannot be 
separated.’’ Piecemeal ratification is not, therefore, permissible, for 
the obvious reason that it would be inequitable to allow a government 
to adopt that part of the Declaration which is most favorable to its 
interests and at the same time to reserve its acceptance of the parts 
which consist mainly of concessions.’ Impartial students of inter- 
national law can but regret that the British Government has been 
guilty of the very sort of juggling with the Declaration which this article 
was intended to prohibit. By an order in council of August 22, 1914, 
reciting that information had been received of the intention of the 
Governments of France and Russia to act in accordance with the Dec- 
laration “so far as practicable”’ and it being “desired that the naval 
operations of the allied forces should be conducted on similar principles,” 
it was announced that the Declaration of London should, subject to 
certain specified “additions and modifications’’ be adopted and put 
into foree by His Majesty’s Government, as if the same had been rati- 
fied by His Majesty. The provisions of the Declaration in respect to 
the transfer of flag, being more favorable to the interests of Great Britain 
as a belligerent than the rule which she had always maintained and en- 
forced in the past, were not touched, but those relating to contraband, 
blockade and continuous voyage, being less favorable than those for 
which she had formerly contended, were subjected to a radical, not to 
say, unwarranted, alteration and were put into force as thus modified. 
Under these circumstances, the Government of the United States very 
properly declined to recognize the Declaration as having any binding 
force, and announced that in its relations with the belligerents it would 
be governed by the existing rules of international law and the treaties 
between it and the belligerent Powers. 

Even if the Declaration were legally in force, it imposes no effective 
restrictions upon belligerents in the determination of their contraband 
lists, for Article 23 expressly recognizes the right to add articles “ ex- 
clusively for war’’ to the list of absolute contraband therein set forth, 
provided due notice be given, and Article 25 recognizes a similar right 
in respect to conditional contraband. In short, the lists embodied in 
the Declaration are not irrevocably fixed, but are open to extension by 


‘Compare Bentwich, The Declaration of London, p. 124 
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belligerents. Nevertheless, articles susceptible of innocent as well as 
military use cannot, under the existing customary law of nations, be 
treated as absolute contraband and those which are susceptible of inno- 
cent use only cannot be treated as conditional contraband.‘ This well 
recognized limitation on the rights of belligerents in respect to the de- 
termination of what is contraband is not dependent upon the Declara- 
tion of London for its validity. It exists independently of any conven- 
tion and is, therefore, as binding on the belligerents in the present war 
as any other long-established and generally accepted rule of interna- 
tional law. It seems clear that this rule has been disregarded by the 
British Government through its treatment of air craft and copper as 
absolute contraband, for neither is used exclusively for war purposes. 
Copper, especially, is used extensively in the industrial arts, much more 
so in fact than for the manufacture of munitions of war. The same 
thing may be said with even greater certainty of various other articles 
which were added to the list of absolute contraband by the orders in 
council of December 23d, and March 11th and particularly resinous 
products, rubber, oil, glycerine, zinc, lead, wool, tin, castor oil, ete. 
Some of them, like rosin and rubber, are on the free list in the Declara- 
tion of London. Rosin and zine are classified in the British manual of 
naval prize law as conditional contraband, although copper “fit for 
sheathing vessels,’ pitch, tar, lead and nitrate of soda are listed as 
absolute contraband.’ The truth is, as Bonfils points out, England has 
pursued no consistent policy in respect to the determination of contra- 
band,® but it is only just to add that she has not been the only offender 
in this respect. 

In its note of December 28th to the British Government in respect 

‘ Mr. Thomas Gibson Bowles, a member of the English Parliament, in his Capture 
at Sea criticizes Articles 23 and 25 of the Declaration which allow additions to be 
made to both lists, as one of ‘‘the most monstrous and abusive features”’ of the 
Declaration, but he seems to overlook the fact that according to existing usage bel- 
ligerents already had such power, so that the recognition of this right by the Declara 
tion did not alter the existing situation. 

5 Sir William Scott in the case of the Nostra Signora de Begona refused to condemn 
a cargo of rosin (5 C. Rob. 97) but the British prize courts have uniformly condemned 
pitch and tar. See the case of the T'wee Jeffrowen, 4 C. Rob. 243. 

6 Droit International Public, ed. by Fauchille, Sec. 1550. See also Travers-Twiss, 
International Law, Vol. II, Sec. 144. 
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to the detention of neutral ships and their cargoes, the American Govern- 
ment refrained from discussing at that time the propriety of including 
certain articles in the contraband list, although it asserted that some of 
them were open to objection. The right of belligerents to determine 
what they shall regard as contraband and to adopt such classification 
as they choose cannot be denied, but it is well established that their 
action must be in conformity with existing treaties and the generally 
recognized rules of international law. The right cannot therefore be 
arbitrarily exercised.’ When the French Government in 1885 announced 
its intention of treating rice as contraband when destined to Chinese 
ports north of Canton, Lord Granville stated that “His Majesty’s Gov- 
ernment feel themselves bound to reserve their rights of protesting at 
once against the doctrine that it is for the belligerent to decide what is 
and what is not contraband of war regardless of the well-established 


rights of neutrals.’”’ During the Russo-Japanese War, Lord Lansdowne 
in a communication of July 29, 1904, to Secretary of State John Hay, 
apropos of the action of the Russian Government in putting coal, 
naphtha, and other fuel on the list of absolute contraband, ex- 
pressed substantially the same view and so did Mr. Hay in his pro- 
test against the condemnation of the cargoes of the Arabia and the 
Calchas.® 

The distinction between absolute and conditional contraband is as 
old as Grotius, and as a principle of international law it has never been 
contested by the United States or Great Britian. It is a distinction of 
fact, and is founded on the differences in the uses (hostile or innocent) 
to which certain articles are susceptible of being devoted. The dis- 
tinction between articles that are “primarily and ordinarily used for 
military purposes in time of war”’ and those that “may be and are used 
for peaceful or warlike purposes according to circumstances”’ was dwelt 
upon by Lord Landsowne in a communication to Sir Charles Hardinge 

7 Compare Oppenheim, International Law, Vol. II, p. 424. 

§ Foreign Relations of the United States, 1904, p. 760. 

’ This distinction, however, has been attacked by many Continental publicists, 
and the Institute of International Law, at its session of 1896, adopted a proposal for 
the abolition of what it called relative or accidental contraband (Annuaire, XVI, 
p. 205). For a summary of the views of Continental publicists on the subject, see 
Hershey, International Law in the Russo-Japanese War, pp. 162-163. 
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if August 10, 1914.'° This distinction has always been insisted upon by 
the British Government when it was a neutral, but now that it is a bel- 
ligerent it has to a large degree ignored the principle by treating as abso- 
lute contraband many articles which are susceptible of innocent as well 
as hostile use. 

Regarding the detention of American cargoes, which was the princi- 
pal question to which the American Government addressed itself in its 
note of December 28th, it appears that several score of vessels, Ameri- 
ean, Dutch, Italian, Norwegian, and Swedish, laden with American 
cargoes destined for neutral ports in Europe, have been seized and taken 
into British ports for examination and in a number of instances have 
been placed in the custody of prize courts in order to have the validity 
of the captures determined.!! 

The grounds upon which the seizures were made, were that the cargoes 
were suspected of containing concealed contraband, usually copper, or 
that they were consigned “to order’ in neutral countries adjacent to 
enemy territory, or were destined to a fortified place or government con- 
tractors in the enemy’s territory. Apparently in no case has any cargo 
heen confiscated; in some cases the ships were released and allowed to 
proceed with their cargoes; in other cases the cargoes were purchased 
by the British Government at current prices in England; in still other 
cases the vessels and cargoes are still in the custody of the prize courts 
awaiting determination of the question of the validity of the seizures. 
rhe long detention of certain cargoes, especially those of perishable food 
products, has been the subject of special complaint by American shippers. 

Parliamentary Papers, Russia, No. 1 (1905), p. 13. 

Senator Walsh in a speech in the Senate on December 31st last (Congressional 

ord, pp. 773-779) stated that the number of cargoes of copper alone that had been 
letained prior to that date amounted to 31. Sir Edward Grey, in his reply to the 
\merican note, stated that of 773 shipments of all kinds from American ports between 
\ugust 4th and January 3d, only 45 had been seized and sent to British ports for 
the verification of their cargoes, and that of these, only 8 had been placed in the 
jurisdiction of prize courts. Since the later date various other cargoes have been 
sent in for examination. A statement given out in March by the representatives of 
Chicago meat packers declared that cargoes of food products aggregating a value of 
$8,000,000 had been seized in October and November and were still in the custody 
f prize courts. Among the ships thus detained were the Alfred Nobel, the Bjornst- 
crne, the Fridland and the Vitalia. On March 22d, a British prize court awarded 
the owners of these cargoes the sum of $609,000. 
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The right of search in every case that has so far arisen has been fully 
admitted by the American Government. The rule laid down by Sir 
William Scott in 1799 in the case of the Maria ** that “the right of 
visiting and searching merchant ships upon the high seas, whatever be 
the ships, whatever be the cargoes, whatever be the destinations, is an 
incontestable right of the lawfully commissioned cruisers of a belligerent 
nation,’ would not be contested by any government today. ‘ This 
right is so clear in principle,” said Sir William Scott, “that no man can 
deny it who admits the legality of maritime capture, because if you are 
not at liberty to ascertain by sufficient inquiry whether there is property 
that can be legally captured, it is impossible to capture.” 

What the American Government in its note of December 28th espe- 
cially complained of was not the right of search but rather the manner in 
which it had been exercised. Instead of conducting the examination at 
the time and place of seizure on the high seas and allowing the vessel to 
proceed on its voyage in case the evidence did not show a hostile des- 
tination, seizures have in many cases been made upon mere suspicion 
and the ships with their cargoes taken into distant British ports and 
there detained for long periods of time for the purpose of “ discovering 
evidence of contraband upon presumptions not recognized by the es- 
tablished rules of international law.’’ The authorities lay down the 
general rule that searches must be conducted with as much regard for 
the rights and safety of the vessel as is consistent with a thorough ex- 
amination of the vessel and cargo, and that any detention beyond what 
is necessary is unlawful.'* The British naval prize regulations provide 
that ‘in exercising the right of search the commander should be care- 
ful not to oceasion the neutral ship any delay or deviation from her 
course that can be avoided and generally to cause as little annoyance 
as possible.‘ The better opinion seems to be that mere suspicion is not 

21C. Rob. 340. 

See the opinions on this point in Moore’s Digest, Vol. VII, pp. 475-479 

‘4 Atherley-Jones, Commerce in War, p. 343. The London Weekly Times in its 
issue of January 22d admitted that ‘‘much of the unavoidable delay, loss and annoy- 
ance involved in the necessity of diverting ships to British ports might be avoided if 
the process of searching them were expedited as much as possible, and if the American 


Government and the American publie were at once put in possession of the facts in 
each case.” The Times complained of the slowness and secrecy of methods employed 


by the British Government. 
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a sufficient ground for taking a ship into a distant port and there de- 
taining it for further examination; there must be reasonable evidence 
of hostile destination or use and the onus of proof is on the captor, not 
on the shipper. 

The seizure and sending into distant ports of vessels on mere sus- 
picion have often been the subject of complaint on the part of neutral 
governments in the past. During the Boer war the German Govern- 
ment protested against the taking by British cruisers on mere suspicion 
of three German vessels bound to Delagoa Bay, into the ports of Aden 
and Durban, and the German indignation was only increased when the 
search failed to reveal the existence of contraband. In 1913 the Hague 
International Court of Arbitration condemned the Italian Government 
to pay the Government of the French Republic the sum of 164,000 francs 
for the unwarranted seizure and detention of the Carthage and the 
Manouba, two French merchant vessels bound for ports in North Africa 
during the Turco-Italian War. It was decided in these cases that the 
evidence of carrying contraband to the enemy was not sufficient to 
justify the seizure of the vessels and the taking of them into Italian 
ports, and consequently the Italian Government was condemned to 
make suitable reparation for the acts.'° It seems clear from these and 
other cases that the seizure and detention of neutral vessels on mere sus- 
picion, unaccompanied by reasonable evidence, are not among the law- 
ful rights of belligerents. 

The British Government justified the detentions against which the 
American Government complained on the ground that strong suspicion, 
if not evidence, indicated the concealment of contraband, particularly 
of copper, in or under bales of cotton, that an “imperative necessity for 
the safety of the country” required a more thorough examination than 
was possible at sea under modern conditions, and hence the ships must 
be taken into port where the cargoes could be unloaded and the sus- 
pected cotton bales weighed. It also called attention in its second reply 
to the American note to the fact that during the Russo-Japanese War 

'5 See texts of the awards in this JouRNAL, Vol. 7, pp. 623-626. See also the case 
of the Neptune (1795) in Moore, International Arbitrations, Vol. 4, pp. 3843 et seq. 
The cases of the Carthage and the Manouba and the award of the Hague Tribunal 
are the subject of an extended analysis by M. Robert Rusé in the Revue de Droit 
Int. et de Lég. Comp., Vol. 16, pp. 101-136. 
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and during the Balkan Wars “ British vessels were made to deviate 
from their course and follow the cruisers to some spot where the right 
of visit and search could be more conveniently carried out”’ and that in 
both cases it acquiesced. To take a ship into port, it added, was not 
the assertion of a new belligerent right, but rather the adaptation of an 
existing right to modern conditions of commerce. Again, it was alleged 
by the British Government that the evidence in some cases indicated 
other fraudulent acts such as the painting of copper bars in imitation 
of pigs of iron, the labelling of rubber as gum, etc. Finally it was claimed 
that in some cases the manifests were fraudulent or incomplete, and 
that the new policy adopted by the American Government of with- 
holding from the public all information regarding the contents and des- 
tinations of outward cargoes until thirty days after the clearance of the 
vessels, increased the difficulty of ascertaining the presence of contra- 
band and made necessary a general system of examinations and deten- 
tions which would otherwise have been unnecessary.'® In the case of ves- 
sels bound to an enemy port, and where strong suspicion indicates the con- 
cealment of contraband under heavy cargoes, the difficulty of verifica- 
tion at sea would seem to justify the taking of the ships into port where 
a more thorough examination can be made; otherwise the right of search 
would in many instances be worthless, but in such cases the captor 
should be held liable in damages if the evidence does not reveal the 
presence of contraband. On the other hand, if the vessel is bound to a 
neutral port, diversion for the purpose of further examination is much 
less justifiable, if it is justifiable at all. 

It would seem that the necessity of detention (which sometimes proves 


16 By an order of October 28th, the American Government forbade collectors and 
other customs officials to make public such information until thirty days after the 
departure of the vessel. Prior to that date it had been the practice to file manifests 
before or at the time of sailing, and information regarding the contents and destina- 
tion of the cargoes was furnished the press when it was requested. After the out- 
break of the war, official representatives of the belligerent Powers communicated 
to their governments such information regarding suspected shipments as they thought 
would be of interest, in order that suspected cargoes might be searched on the high 
seas. The order was the subject of debate in Congress, and was criticized as tending 
to incite suspicion upon innocent cargoes. (Congressional Record, January 7, pp 
,1176-1180.) It was revoked in February in consequence of the numerous com- 
plaints of exporters. 
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ruinous to shippers) resulting from the abuse of concealment and fraudu- 
lent manifests might be removed by some system of official certification 
whereby neutral vessels could carry, if they chose, satisfactory assur- 
ances that their cargoes consisted only of the goods described in their 
papers.” In some cases such certificates were in fact issued by the 
United States customs officials under authority of the Treasury Depart- 
ment and in other cases by British consuls under whose supervision the 
vessels were loaded, but the British Government declined to regard 
such certificates as conclusive on the ground that they afforded no as- 
surance against subsequent augmentation of the cargo at sea. In several 
cases cargoes so certified have been seized and taken into port for ex- 
amination." 

Another subject of complaint by the American government has been 
the extension by the British Government of the rule of continuous 
voyage to the carriage of conditional contraband and the introduction 
of new principles which create presumptions of guilt not recognized 
either by the Declaration of London or the existing usage of nations. 
The order in council of October 29th, as has been said, put the Declara- 
tion into effect with important modifications and additions in respect 
to the classification of contraband, its liability to capture, and the pre- 
sumptions of hostile destination. Article 35 of the Declaration lays 

7 This suggestion has been made by Lawrence in his International Law, p. 474. 
It has been repeatedly urged by the London Times since the raising of the present 
controversy. See the weekly issues of December 25, 1914, and January 22, 1915. 
Mr. Henry J. Bigham, a New York admiralty lawyer, suggests a system of loading 
under the joint inspection of American customs officials and British consuls, the 
correctness of the manifest being certified to by the collector of the port and the 
British consul. It is desirable in any case, he adds, that the ships’ hatches should 
be sealed by inspectors, the seals not to be removed during the voyage. This done, 
the ships should be free to prosecute their voyages without detention. See his sug- 
gestions in the London Weekly Times for January 22, 1915. It may be remarked 
that several treaties have been concluded between the United States and various 
countries in the past providing that certificates of this kind should be accepted by 
belligerents as evidence that the cargo did not contain contraband. See the list in 
International Law Situations, 1911, p. 104. 

's For example, the Greenbrier, an American steamer bound from New Orleans to 
Bremen with a cargo of cotton, and bearing a certificate of the British consul at 
New York, was seized in January by a British cruiser and taken into the port of 
Kirkwall where it was detained for several days for the purpose of conducting the 


search. 
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down the rule that conditional contraband is not liable to capture ex- 
cept when found on board a vessel bound for enemy territory and for 
the armed forces of the enemy, and when it is not to be discharged in an 
intervening port. The British order in council mentioned above, how- 
ever, proclaimed that notwithstanding the provisions of Article 35, 
vessels bound for neutral ports if the goods are consigned “ to order,’’ or 
if the ship’s papers do not sbow a consignee in enemy territory, should 
be liable to capture, and that in such cases the onus of proving an inno- 
cent destination should lie upon the owner of the goods. The effect of 
this order was to extend the application of the rule of continuous voyage 
to the carriage of conditional contraband and to reverse the established 
rule which places upon the captor, not upon the owner, the burden of 
proving a hostile destination. Moreover, it introduces a new rule in 
respect to consignments ‘‘to order”’ by providing that all such cargoes 
of conditional contraband destined to any neutral port are presumed 
to be intended for the use of the enemy and are therefore liable to cap- 
ture. A considerable number of neutral vessels laden with cargoes of 
American foodstuffs consigned “to order”’ in European neutral ports 
have been seized and put in the custody of British prize courts, on the 
charge that the cargoes in whole or in part were really consigned to 
German contractors in the neutral countries to which the ships were 
destined.’ It was alleged by the British Government that some of 
the concerns receiving the foodstuffs ‘to order’’ were not established 
houses but had sprung up since the outbreak of the war solely for the 
purpose of purchasing supplies for the use of the German forces in the 
field. American shippers assert that consignments “to order”’ are a 
general practice in time of peace, and that it possesses certain advan- 
tages even when the cargo has already been sold, since the consignee 
may not be in a position to take the goods on arrival.” Consignments 

19 Notably the Alfred Nobel, the Bjornsterne and the Fridland laden mainly with 
Chicago meat products consigned ‘“‘to order” in Copenhagen. ‘The ships sailed prior 
to the order in council of October 29th, which laid down the new rule in regard to 
consignments ‘‘to order.”” Notwithstanding this fact, they were seized and detained 
until March 22d when the prize court ordered the government to pay $600,000 tor 
the cargoes. Other cargoes consigned ‘‘to order” in Holland, Sweden, Norway, 
and Italy, have likewise been seized. 

2” See the remarks of Senator Walsh on this point in the Senate, December 31, 
1915, Congressional Record, p. 779. 
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“to order”’ of conditional contraband destined to neutral ports have not 
heretofore been regarded, apart from other incriminating circumstances, 
as creating a presumption of hostile destination. It is true that in the 
case of the Nassau during the Civil War the fact that the cargo was con- 
signed “to order”’ was cited in connection with other circumstances to 
establish hostile destination, but it was not contended that this fact 
alone created a presumption of guilt which the owner was bound to 
rebut. In. view of the embargo which the Netherlands, Denmark, 
Norway, Sweden, and Italy, under British pressure, have placed upon 
the re-exportation of contraband articles, the British rule in respect to 
shipments “to order”’ is, to say the least, an extreme assertion of bel- 
ligerent rights over commerce between neutral countries. 

The rule embodied in Articles 34 and 35 of the Declaration of London 
in regard to the carriage of conditional contraband is that the presump- 
tion of hostile destination exists only when the cargo is consigned to 
enemy authorities, to an enemy fortified place, or other place serving 
as a base for the armed forces of the enemy or to a contractor (commer- 
cant) who as a matter of common knowledge supplies articles of this 
kind to the government of the enemy. If not consigned to such persons 
or places, it is presumed to have an innocent destination and the onus 
of proving the contrary rests not upon the owner but upon the captor.”! 
In general this rule embodies a long-recognized practice and as suth it is 
binding upon belligerents whether they have ratified the Declaration 
of London or not. The rule as to the burden of proof has heretofore 
been vigorously maintained by Great Britain, notably during the Russo- 
Japanese War.””? But as has been said, this rule was reversed by the 
British order in council of October 29th. Furthermore, the same order 
announced that whenever it was shown to the satisfaction of one of 
His Majesty’s principal secretaries of state that the enemy government 
was drawing supplies for its armed forces from or through a neutral 
country, he might direct that in respect to ships bound for a port in 
that country Article 35 of the Declaration of London, which declares 

21 See the observations of Mr. Bentwich on this point, in his Declaration of London, 


p. 71. 
22 Compare, for example, Sir Edward Grey’s contention in the case of the Oldhamia 
(1910), referred to by Dr. Edwin M. Borchard in this JourNau fur January last, 


p. 140. 
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that conditional contraband is not liable to capture except when found 
on board a vessel bound for enemy territory or for the armed forces of 
the enemy, should not apply and so long as such direction was in force 
a vessel carrying conditional contraband to a port in that country should 
not be immune from capture. The effect of this order was to extend 
the rule of continuous voyage to the carriage of conditional contra- 
hand, and thereby to obliterate the distinction between the two classes 
of contraband, so far as their liability to capture is concerned. This 
distinction had already been largely abolished by putting on the list of 
absolute contraband many articles which are not such by their nature. 
What remained in the category of conditional contraband according to 
the British classification was now virtually assimilated to the status of 
absolute contraband by subjecting it to the same liability to capture 
and to the same presumptions as to hostile destination, to which abso- 
lute contraband is subject. 

The controversies that have so far been raised during the present war 
in regard to the carriage of conditional contraband may be grouped into 
two classes: (1) those involving seizures of cargoes destined to belliger- 
ent ports; and (2) those involving the seizure of cargoes destined to 
neutral ports. The only important case of the first group was that of 
the Wilhelmina. This was an American steamer laden with grain and 
other foodstuffs consigned to an American citizen at Hamburg. While 
touching at the British port of Falmouth it was seized and placed in the 
custody of a prize court. Under ordinary circumstances the immunity 
of the cargo from capture would not have been questioned, since it was 
not consigned to the public authorities of the enemy, or to a govern- 
ment contractor or destined to a fortified place. But subsequent to its 
departure from America, the German Bundesrath issued a decree (Jan- 
uary 25th) placing the grain and flour supply of the Empire under 
government control. In its original form, the decree provided that 
grain and flour imported from abroad should be deliverable only to 
certain organizations under the control of the public authorities; but 


shortly afterwards this provision was revoked, doubtless in consequence 
of the avowed intention of the British Government to regard all cargoes 
destined to Germany, under such circumstances, as consigned to enemy 
authorities, and therefore liable to capture, either under the terms of 
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the Declaration of London, or under the modifications of it made by the 
order in council of October 29th, which decreed that conditional contra- 
band consigned to “merchants or other persons under control of the 
authorities of the enemy” should be liable to seizure. The declared 
purpose of the decree was merely to conserve the grain and flour supply, 
to protect the civil population against speculators and engrossers, and 
to insure its equitable distribution for private consumption, rather than 
to provide subsistence for the armed forces. The owners of the cargo 
of the Wilhelmina asserted that it was intended solely for the civil popu- 
lation, and the German Government gave assurance of its willingness 
to undertake to guarantee that no part of it should reach the govern- 
ment or any of its agents, or contractors, or the military or naval forces, 
and it offered to permit the distribution to be made under the super- 
vision of American representatives. The German Government further 
insisted that the municipalities, the authorities of which were charged 
with carrying out the decree, were not a part of the Imperial Govern- 
ment but were “‘self-administrative’’ bodies elected by the local in- 
habitants, so that it could not be said that the control of the food supply 
was in fact in the hands of the “government.’”’ The British Government, 
however, took the position that consignments of foodstuffs to private 
individuals in Germany, under the régime of public supervision estab- 
lished therein, would when received be subject to the control of the 
government, and its distribution determined by the public authorities, 
notwithstanding the fact that the amended regulations applied only to 
the domestie food supply, and not to imported foods. Sir Edward Grey 
in his note of February 17th to the American Government affirmed that, 
in view of the “tremendous organization for war that now obtains in 
Germany there is no clear distinction between those whom the govern- 
ment is responsible for feeding and those whom it is not,’’ and that “the 
reason for drawing a distinction between foodstuffs intended for the 
civil population and those for the armed forces of the enemy govern- 
ment disappears when the distinction between the civil population and 
the armed forces itself disappears.” He further asserted that “the 
power to requisition will be used to the fullest extent to assure that the 
wants of the military are supplied, and however much goods may be 
imported for civil use, it is by the military that they will be consumed if 
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military exigencies require it, all the more so now that the German 
Government has taken over the control of all foodstuffs in the country.”’ 

Finally, he added that the German decree was not the only ground 
on which the Wilhelmina was seized. The German Government had 
treated every town or port on the east coast of England as a fortified 
place or base of operations, and on the strength of this contention had 
subjected a number of them, some of which were in fact open ard un- 
defended towns, to bombardment, and on the same ground had seized 
cargoes of conditional contraband destined to such places and had con- 
demned or sunk them. If such acts were justifiable on the ground that 
the places in question were fortified or constituted bases of operations, 
the British Government was still more justified in treating Hamburg 
(a port protected by fortifications) as a fortified place, and in capturing 
foodstuffs consigned thereto, as the Declaration of London allows. 

Thus the British contention in the case of the Wilhelmina rests on 
two grounds: (1) the cargo was, in effect, consigned to enemy authorities, 
and (2) it was destined to a fortified place. But the German decree as 
amended does not, as has been said, apply to imported foodstuffs, and 
therefore unless it can be shown that the control which the German 
Government has established over the domestic supply (and it must be 
remembered that the decree applies only to grain and flour, which con- 
stitutes only a small portion of the Wilhelmina’s cargo) may be in- 
directly extended to cover imported grain and flour, it cannot in strict- 
ness be said that the cargo was destined to the enemy public authorities 
or military forces. The British contention that Hamburg is a fortified 
place, of course, rests not so much upon fact as upon the principle of 
retorsion, namely, the right of the British Government to treat an open 
town as a fortified place because Germany has applied to unfortified 
English towns treatment which may lawfully be applied only to fortified 


places. 

The question raised by the German decree and the construction which 
the British Government has put on it is a new one, and it is difficult to 
pronounce a positive opinion on its merits. If the decree applied to im- 
ported foodstuffs the contention of the British Government would 
probably be unassailable, but to hold that a municipal regulation de- 
signed to conserve and insure an equitable distribution of the domestic 
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food supply is a sufficient ground for treating as contraband, cargoes of 
imported food consigned to private purchasers is, to say the least, an 
unprecedented assertion of belligerent rights. The effect was virtually 
to put an end to neutral trade with Germany, since few articles of im- 
portance were left on the British list of non-contraband. 

Let us turn now to the second group of cases involving carriage of 
conditional contraband, namely, those involving seizures of cargoes 
destined to neutral ports. Most of the controversies in respect to con- 
traband that have so far arisen belong to this class. As has been said, 
the British Government by the order in council of October 29th ex- 
tended the rule of continuous voyage to apply not only to the carriage 
of absolute contraband, but also to the carriage of conditional contra- 
band. 

The rule of continuous voyage was first applied to the carriage of 
contraband by the French courts during the Crimean War in the case 
of the Frau Anna Houwina, when a cargo of saltpeter bound from Lisbon 
to Hamburg, both neutral ports, was condemned on the ground that 
the real destination was a belligerent port in Russia. As is well known, 
it was applied by the American courts during the Civil War both to 
blockade running and the carriage of contraband, notably in the cases 
of the Springbok, the Bermuda, the Stephen Hart, and the Peterhof. It 
was applied by Great Britain for the first time during the Boer War. 
Until then the doctrine of continuous voyage as applied to the carriage 
of contraband had been vigorously denied in England by British prize 
courts and by the text writers. In the case of the /mmina during the 
war between England and Holland at the beginning of the last century, 
Lord Stowell released a vessel proceeding from Dantzic to Emden, both 
neutral ports, notwithstanding the fact that Emden was situated within 
a distance of five miles from the enemy frontier. Baty remarks that 
Emden was the Nassau of Napoleonic times, and that if ever the doc- 
trine of continuous voyage was justified it was in this case; but it was 
repudiated by Lord Stowell.” 

In 1885 when the French Government announced its intention of 
seizing neutral vessels carrying contraband goods to the English port of 
Hong Kong, on the ground that their ultimate destination was the 


23 International Law in South Africa, p. 10. 
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armed forces of China, the English Government protested vigorously 
and asserted the right of neutral vessels to trade freely between neutral 
ports.** During the Boer War, however, Great Britain undertook to 
apply the rule which she had formerly condemned. Three German ships, 
the Bundesrath, the Herzog and the General, bound for the neutral port 
of Lorenzo Marquez in Delagoa Bay, were seized on the ground that 
portions of their cargoes consisted of contraband the ultimate destina- 
tion of which was the Boer armies. The ships were released on account 
of the vigorous protest of the German Government. Several vessels 
laden with cargoes of American flour bound to Portuguese ports in 
Delagoa bay were also seized by British cruisers during the same war. 
There was a strong protest in the United States, and the American 
Government declared that it could not recognize the validity of “any 
right of capture by a belligerent of provisions and other goods transferred 
by American citizens in the ordinary course of commerce and destined 
to a neutral port.”’ But it turned out that the ships were English and 
not neutral vessels, and were seized for transporting goods to enemy 
territory in violation of a municipal statute. The seizure of the cargoes 
was declared to be incidental to the seizure of the ships, and the British 
Government agreed to liberate or purchase them. The controversy was 
not, therefore, one involving the question of contraband.*° It was at 
this time that Lord Salisbury expressed the now oft-quoted statement 
that ‘foodstuffs with a hostile destination can be considered contra- 
band of war only if they are supplies for the enemy’s forces. It is not 
sufficient that they are capable of being so used; it must be shown that 
this was in fact their destination at the time of the seizure.’ Since the 
German vessels had on board or were suspected of having on board 
absolute contraband, the right to search them would not now be denied, 
and if the evidence had shown an ultimate hostile destination, the con- 
traband goods could have been condemned, for it is now generally 
admitted that an inland enemy cannot be allowed to draw its military 


24 See an article by Geffcken entitled ‘‘La France en China et le Droit Interna- 
tional,”’ in the Rev. de Droit International et de Lég. Comp., Vol. 17, p. 149 (1885). 

% J. B. Moore, “‘ La Contrabande de Guerre,’”’ Revue de Droit International et de Lég. 
Comp., Vol. 44, p. 239. The whole subject of these seizures is examined at length 
in Campbell’s Neutral Rights and Obligations in the Anglo-Boer War, Chap. III. 
See also the Congressional Record, January 17, 1900, p. 900. 
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supplies through a neutral port when it is the regular port of entry for 
the enemy. Count Hatzfeld’s * assertion that whatever may have been 
on board the Bundesrath, there could have been no contraband of war, 
since “according to recognized principles of international law, there 
cannot be contraband of war in trade between neutral ports,’”” undoubt- 
edly represented the Continental view as well as that upon which the 
sritish Government had always acted in the past. It was to meet such 
a situation as that presented by the Delagoa Bay cases that the Dec- 
laration of London allows the rule of continuous voyage to be applied 
to the carriage of conditional contraband as well as absolute contraband 
when an enemy country has no seaboard. 

The general rule of the Declaration, however, is that the doctrine of 
continuous voyage applies only to the carriage of absolute contraband, 
and the only exception it makes is where the enemy has no seaboard. 
In the present war, both Germany and Austria have seaports, and 
hence the rule of continuous voyage cannot, according to the Declara- 
tion, be applied to the carriage of American cargoes of conditional 
contraband to neutral ports in Europe.” But this feature of the Dec- 
laration was not acceptable to Great Britain, and it was modified by 
the order in council of October 29th, and she is now applying the rule 
which the British prize courts have always repudiated. Lord Stowell, 
in the case of the Jmmina, to which reference has been made, laid down 
the rule that “goods going to a neutral port cannot come under the 
description of contraband * * * the articles must be taken in 
delicto, in the actual prosecution of the voyage to an enemy’s port.” 

6 Letter to Lord Salisbury, January 14, 1900. 

2 Mr. Norman Bentwich in an article in this JourNAw for January last (p. 36), 
referring to the exception made by the Declaration of London in the case of belliger- 
ents which have no seaboard, asserts that there are ‘‘ peculiar conditions in the present 
war, due to the fact that neutral ports, such as Rotterdam and Copenhagen, became 
the chief means of access to a large part of Germany, owing to the mining of the 
North Sea and the naval operations. Germany, in fact, was assimilated to the posi- 
tion of a country having no sea coast, because there were no ports on her coast line 
to which neutral shipping could put in. And the allies naturally could not be ex- 
pected to allow his armies to be supplied through neighboring neutral ports with food 
stuffs or fuel or military clothing or railway material any more than with arms and 
ammunition.’ Such an interpretation goes to show that the Declaration means what 
belligerents following their own interests choose to construe it to mean, and nothing 


more, 
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When the contrary rule was applied by the United States during the 
Civil War, the British Government, it is true, did not make a formal 
protest, nor did it intervene in behalf of British owners, but it is well 
known that the attitude of the government was one of acquiescence 
rather than of approval. The rule recognized by the British Govern- 
ment at the time was embodied in the “Manual of Naval Prize law,” 
one passage of which reads, “ A vessel’s destination should be considered 
neutral if both the port to which she is bound and every intermediate 
port at which she is to call in the course of the voyage is neutral,”’ and 
“the destination of the vessel is conclusive as to the destination of the 
goods on board.””*> The doctrine of continuous voyage as applied to 
the carriage of contraband, whether it be absolute or conditional, has 
been unanimously condemned by British and Continental publicists. 
Hall remarks that it has been unanimously reprobated outside the 
United States, and would probably now find no defenders in that coun- 
try.” “Goods on board a neutral ship, destined to a neutral port, and 
consigned to neutral purchasers therein or to agents who sell them 
there,’’ says Westlake, ‘‘cannot be said to be destined for the use of 
a belligerent.”” In such a case, he goes on to say, they can have only 
a neutral destination. What subsequent disposition is made of them 
will depend on the consignee-purchaser or agent, and this cannot be 
known to the shipper. He may have an expectation that they may 
ultimately find their way to a belligerent, but expectation is not inten- 
tion. If after becoming a part of the common stock of the country in 
which they are delivered, they are subsequently sold and reforwarded 
to a belligerent, it will be in consequence of a new destination given 
them. ‘‘Therefore,’’ concludes Westlake, “it is not contended by any 
one that on the way to the neutral port there will be a right to capture, 


whatever be the character of the goods.”’ ® 


°> When the attention of Lord Salisbury was called to these passages by Count 
Hatzfeldt at the time of the controversy over the seizure of the Bundesrath, he replied 
that the manual ‘‘could not be admitted to contain an authoritative statement of 
the views of the Lords Commissioners” and that the rules of the manual were “ quite 
inapplicable to the case of a war with an inland state whose communication with the 
sea is over a few miles of railway to a neutral port.” 

2? International Law, p. 673. 

© Ibid., Vol. II, p. 253. 
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It is otherwise, of course, if the goods shipped to a neutral port are 
under orders to be reshipped to a belligerent army or government, in 
case they are conditional contraband, or to belligerent territory if they 
are absolute contraband; for in that case there is no new commercial 
transaction, and no new voyage, and hence the rule of continuous voy- 
age applies to such shipments. Atherley-Jones, another well-known 
English authority on international law governing ccmmercial relations 
between belligerents and neutrals, takes the same position as Westlake. 
Referring to the action of Italy in 1896 in seizing neutral cargoes for 
the Red Sea littoral *' on the ground that they were intended for the 
use of the military forces of Abyssinia, with which country Italy was 
then at war, and to the like action of Great Britain during the Boer War, 
he says: “It is time to say plainly that neutrals are not likely ever to 
permit their own trade to be threatened by such extended theories of 
belligerent rights or to allow their ports to be virtually closed to traffic 
because they happen to be convenient ports for the enemy.” Again, 
he asserts that “despite every temptation to stretch the rights of Great 
Britain to the fullest pitch, not a single case can be found of a ship’s 
being stopped, much less condemned, when in transit to a neutral port, 
however suspiciously convenient for the enemy. It is impossible to 
regard without the greatest apprehension the concession of a license 
to belligerents to condemn goods all over the world on suspicion satis- 
factory to themselves that their enemies are ultimately intended to 
have the benefit of them.” *° 

Baty * and Bentwich adopt substantially the same view. Bentwich 


*! See the case of the Doelwick, a Dutch ship captured by an Italian cruiser in 1896 
while bound for the French-African port of Djibouta. A part of the cargo consisted 
of arms and munitions of war which, it was alleged, were to be transported across 
French territory to Abyssinia. Curiously enough, the Italian prize court held the 
capture to be legal, but released the ship because at the time of the trial the war had 
closed. The decision is strongly criticised as ‘a new and specious doctrine” by the 
Italian jurist, Brusa, in the Revue Générale de Droit International Public, Vol. 4, 
pp. 159-175. He holds that the cargo should have been condemned. See also an 
article in the same Revue, pp. 39 et seq. by M. Despagnet and another by M. Fauchille, 
(ibid., pp. 297-323) who attacks vigorously the whole doctrine of continuous voyage 
as applied to the carriage of contraband. 

32 Commerce in War, p. 257. 
3 International Law in South Africa, pp. 6, 19. 
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remarks that the doctrine of continuous voyage has no application to 
trade in conditional contraband and that such goods are liable to cap- 
ture (with a negligible exception) only when found on a vessel bound 
for the enemy’s territory, and then only when they are destined for 
the armed forces. To allow capture upon suspicion that an eventual 
belligerent destination was intended would, he says, be an “excessive 
interference with neutral trade, which would inevitably cause friction, 
because, by its very nature, conditional contraband, being useful for 
the ordinary civil population, its seizure when destined to neutral ports 
would be unreasonable.” *4 That this was still the view held by the 
sritish Government at the time of the Naval Conference appears from 
the memorandum submitted by the British delegation. In this mem- 
orandum it was stated that “the doctrine lof continuous voyage] is 
applicable only when the entire voyage is effectuated in the execution 
of a single commercial operation, preconceived from the beginning. 
Thus it should not be applied when the proof is limited to the estab- 
lishment of the fact that the goods have been sent to a neutral port in 
the hope of finding a market there for the shipper.” Furthermore, 
it adds, “‘there exists no case decided by the British courts and which 
has been reported, in which the doctrine of continuous voyage has been 
applied in express terms to the transportation of contraband.” *° 

The Declaration of London embodies in part this view. It applies 
the rule of continuous voyage to the transportation of absolute contra- 
band, but forbids it in the case of conditional contraband, except in the 
rare case where the belligerent has no seaboard. The distinction is a 
reasonable one, and it is proper that there should be a different rule 
governing the liability of the two classes of articles to capture and as to 
the presumption of hostile destination. Articles used exclusively for 
war purposes, when shipped in abnormal quantities to neutral ports, 
where there is little or no local demand for them, may well be presumed 
to be intended for the military use of an adjacent belligerent; but the 

34 The Declaration of London, pp. 18, 75. Since the outbreak of the present war, 
Mr. Bentwich has apparently changed his views on this point. See his article in this 
JouRNAL for January last, p. 37. 

35 This is a literal translation from the French text. Proceedings of the Inter- 
national Naval Conference, House of Commons Sessional Papers, Misc., No. 5 (1909), 


p. 95. 
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presumption is much less strong in the case of goods which are used 
equally for civil as well as military purposes. The British Government, 
however, has found a convenient means of evading the rule of the Dec- 
laration by putting on its list of absolute contraband many articles 
which are in fact conditional contraband, after which the rule of con- 
tinuous voyage is applicable. Thus the rule is applied, not by direct 
extension, but indirectly by the transfer of articles from one to the other 
class of contraband. If the cargo consists of absolute contraband, it is 
liable to capture if destined to belligerent territory, and it is immaterial 
whether the carriage is indirect or entails transshipment either by land 
or sea. On the other hand, if it consists of conditional contraband, it 
is liable to capture only when it is destined for the use of the armed 
forces or to a fortified place, the public authorities, or government con- 
tractors. Moreover, it is not liable to capture unless found on board a 
vessel bound for enemy territory, and the ship’s papers are conclusive 
evidence as to the destination, unless it is clearly out of the course 
indicated by the papers. The liability to capture and the presumption 
of guilt are therefore very much greater in the one case than in the other. 
The extension by the British Government of the rule of continuous 
voyage to the carriage of many articles which are in fact conditional 
contraband is an unprecedented, if not an unwarranted. assertion of 
belligerent rights, and it is none the less so because it has been done 
indirectly through a scheme of classification which is itself contrary to 
international usage in the past. 

The British Government has gone further and employed its power 
over neutral commerce to compel such neutral countries as Italy, the 
Netherlands, Norway, Sweden, and Denmark, to place an embargo 
upon the exportation to enemy territory of many articles of both ab- 
solute and conditional contraband. Confronted by the prospect of see- 
ing their trade with America reduced to insignificant proportions, one 
after another of these States were induced to prohibit the exportation 
or transportation through their territories of such goods as the British 
Government chose to regard as contraband, and which therefore it 
would not permit to be delivered in their ports from abroad without a 
pledge that it should not be allowed to go on to Germany or Austria. 
The result is commerce between America and the neutral Powers of 
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Europe is virtually carried on under a license from the Government of 
Great Britain, as may be seen from the following statement issued by 
the British Ambassador at Washington, January 8th last: 


Shipments for Italy, in Italian steamers, of goods placed on the em- 
bargo list of the Italian Government and consigned to named persons 
are free. Articles for Holland, apart from copper, petroleum, and grain 
(except rice and corn) which must be consigned to the Netherlands 
government, should be consigned to the Netherlands Overseas Trust 
in order to ensure non-interference. 


International law of course imposes upon neutrals no obligation to 
forbid their nationals to sell or ship munitions of war to belligerents, 
much less articles of innocent use. Great Britain has not in the past 
regarded such trade as illegitimate, and it is well known that during 
the Boer War she obtained from Germany the quick-firing guns which 
she so much needed, and from Austria the big Howitzers for the siege 
of Pretoria. She is, of course, drawing unlimited supplies from Amer- 
ica during the present war, and would no doubt regard an embargo on 
the exportation of those supplies as an act of unfriendliness toward her. 
Yet by means of pressure she has compelled various neutral govern- 
ments of Europe to prohibit a trade which has heretofore been regarded 
as legitimate and from which she herself has profited in the wars to 
which she has been a party in the past. 

The American Government has been reproached by the British Gov- 
ernment for protesting against the exercise by Great Britain of a right 
which the United States exercised in respect to the carriage of contra- 
band during the Civil War. Thus, in a communication to the Depart- 
ment of State in November last, the British Ambassador said: 


As you are aware, the Supreme Court of the United States in 1863 
considered vessels as carrying contraband, although sailing from one 
neutral port to another, if the goods concerned were destined to be 
transported by land or sea from the neutral port of landing into the 
enemy’s territory. It then decided that the character of the goods is 


* Spaight, War Rights on Land, p. 478. Article 7 of the Hague Convention of 1907 
tespecting the Rights and Duties of Neutral Powers and Persons in case of War on 
Land declares that ‘‘a neutral power is not bound to prevent the export or transport 
on behalf of one or the other belligerents, of arms, munitions of war, or, in general, 
of anything which can be of use to an army or a fleet.” 
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determined by their ultimate and not their immediate destination, and 
this doctrine was at the time acquiesced in by Great Britain, though 
her own trade was the chief sufferer. 

But the fact is, the circumstances under which the rule of continuous 
voyage was then applied differ materially from those under which it is 
now being applied by Great Britain. In most of the American cases, 
the seizures were for intent to enter blockaded ports of the enemy, and 
in those cases where the offense was the carrying of contraband uncon- 
nected with blockade running (e. g., the case of the Peterhof), the cargoes 
consisted for the most part of absolute contraband (arms, ammunition, 
and military equipment) to which the rule of continuous voyage is now 
generally recognized as applicable; whereas, during the present war 
the cargoes that have been seized while en route to neutral ports in 
Europe in no case contained articles that are exclusively used for mili- 
tary purposes (the British classification to the contrary notwithstanding) 
and to which therefore the rule of continuous voyage can be legitimately 
applied. Again, in the Civil War cases, the evidence clearly showed 
the existence of hostile destination and use. In all these cases the court 
laid down the rule that the intent of the owner or shipper was an im- 
portant if not the decisive element in determining the liability to cap- 
ture.” 

In no one of the present cases have the circumstances indicated hos- 
tile intent. In every case the voyage was bona fide, the cargo being con- 
signed either to a specific person or ‘‘to order”’ in a neutral port where 
there was a large local demand, and while there may have been an 
expectation on the part of the owner that the goods would probably 
find their way ultimately to a belligerent country, it is impossible to 
say that either the owner of the vessel or the cargo intended that it 
should be reshipped or reforwarded by land. 

Again, in the Civil War cases the neutral ports to which the captured 
vessels were ostensibly destined were really nothing but ports of call 
or transshipment where there existed little or no local demand for the 
objectionable goods. After delivery, if they were unladen, they did 
not become a part of the common stock, but were immediately reladen 


” See notably the cases of the Circassian (1864), 2 Wall. 135; the Springbok (1866), 
5 Wall. 1; the Dolphin (1863), 7 Fed. Cases, 868; the Bermuda (1865), 3 Wall. 514. 
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on another vessel and reforwarded to belligerent territory. As Judge 
Marvin said in the case of the Dolphin, Nassau furnished no market 
for such a cargo as the vessel contained. “It is,’’ he said, ‘‘a small 
town. The adjacent islands possess but a small population dependent 
upon it for supplies. Probably not three merchant steamers ever ar- 
rived at that port from any part of the world until after the present 
blockade was established, except the regular government mail steamers.”’ 
The size of the country, the smallness of the population, and the ab- 
sence of local demand, therefore, repelled the assumption that goods of 
the character and quantity involved in these transactions were intended 
for local consumption. In the present war the neutral ports to which 
the detained cargoes were consigned are the ports not of small islands 
but of countries with extensive populations among whom there is a 
large local demand for the particular commodities in question,—a de- 
mand which was increased considerably by the cutting off of the accus- 
tomed supply at the outbreak of the war, from the neighboring belliger- 
ent states. They are not mere ports of call or transshipment. In every 
case the cargoes were intended to be unloaded, after which they would 
become mixed with the common stock of the country,—a transaction 
which interrupts the voyage, and if a subsequent shipment took place, 
it would be an entirely new voyage and not a continuation of the initial 
voyage. 

Sir Edward Grey, in his first note to the American Government, 
produced statistics to show that there had been a large increase in the 
volume of exports, particularly of copper, from America to the neutral 
countries of Europe since the outbreak of the war. ‘ With such figures,” 
he said, ‘the presumption is very strong that the bulk of copper con- 
signed to those countries has recently been intended not for their own 
use but that of the belligerent, who cannot import it directly.” But 
there has always been a large demand for copper in these countries and, 


as has been said, it was increased by the cutting off of the supply from 
Germany and Austria at the outbreak of the war. Moreover, copper 
is used extensively in the industrial arts and is not, therefore, absolute 
contraband in fact, and the rule of continuous voyage to the transpor- 
tation of it from one neutral country to another is not applicable, since 
Germany and Austria both have sea ports. The assertion of the right 


4 
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to capture cargoes of such goods while on their way to a neutral port 
is based on a confusion of the possibility of reshipment to belligerent 
territory with hostile intent on the part of the shipper. There may have 
been a probability that they would ultimately find their way to enemy 
territory, but is it reasonable to assume that it was the intent of the 
shippers to reforward them? Such an assumption, as M. Fauchille 
remarks, violates one of the basic principles of international law: it 
creates a presumption of hostile intent where no such intent may exist, 
and it undertakes to punish not the real offense—the ultimate expedi- 
tion to the belligerent—but the shipment from one neutral port to 


another, which may be a perfectly innocent transaction.® 

The validity of voyages under such circumstances was clearly ad- 
mitted by the Supreme Court of the United States during the Civil War. 
‘Neutrals may,” said Chief Justice Chase, in the case of the Bermuda,” 
‘convey in neutral ships, from one neutral port to another, any goods, 
whether contraband of war or not, if intended for actual delivery at 
the port of destination and to become part of the common stock of the 
country or of the port.”” Again the court said in the case of the Spring- 
bok,” “if the real intention of the owners was that the cargo should be 
landed at Nassau and incorporated by real sale into the common stock 


8 See his vigorous attack on the whole doctrine of continuous voyage as applied 
to the carriage of contraband, in an article entitled ‘La Théorie du Voyage Continu 
en mativre de contrabande de Guerre”’ in the Revue Générale de Droit International Public, 
Vol. 4, pp. 279-232 (1897). M. Fauchille declares that the doctrine of continuous 
voyage is itself a veritable juridical anomaly. To inflict on a voyage between two 
neutral ports, he says, the penal consequences of a voyage between a neutral port 
and an enemy port, under the pretext that the cargo will be re-exported to an enemy 
port is, in fact, to assimilate successive voyages to a single voyage. The theory rests 
on a fiction of law. But fictions are by their essence contrary to international law. 
Compare also Twiss, “The Theory of Continuous Voyage Applied to Contraband 
of War and to Blockade.’’ See especially p. 27, where he calls attention to the con- 
sequences to which shipments of saltpeter from Calcutta to London would be ex- 
posed, for example, during a war between Russia and Turkey, if the doctrine of 
-continuous voyage should be applied. The view expressed by Fauchille and Twiss 
is that held by practically all English and Continental jurists. Compare, for ex- 
ample, Geffcken, in Holtzendorff's Handbuch des Vélkerrechts, Vol. IV, Sec. 161; 
Heffter, Droit International de I’Europe, p. 392, and Gessner, Le Droit des Neutres 
sur Mer, 2d ed., p. 137. 

95 Wall. 514. 

Jbid., 1 (1865). 
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of the island, it must be restored notwithstanding this misconduct” 
(falsification of the bill of lading and concealment). But the doctrine 
of continuous voyage applied by the Supreme Court of the United States 
under circumstances wholly different from those under which it has 
been applied by Great Britain during the present war, and, therefore, 
with much more justification, was almost universally condemned out- 
side the United States as an unwarranted violation of neutral rights.*' 

It is probably safe to say that the majority of the controversies be- 
tween belligerents and neutrals to which every war gives rise are con- 
nected with trade in contraband. It has therefore been proposed by 
some writers that neutral governments should forbid their nationals to 
engage in such traffic, and some even maintain that they are under an 
obligation to do so.** In practice, the governments of certain states 
have occasionally undertaken to prevent the sale to belligerents of 
contraband goods. Thus, during the Franco-German War of 1870, the 
Governments of Austria, Denmark, Spain, the Netherlands, Belgium, 
Switzerland, and Japan prohibited the exportation of arms and muni- 
tions of war to either belligerent, those of Belgium, Switzerland, and 
Japan considering that it was their duty to do so. During the same 
war the German Governmeat declared through its representatives at 
London and Washington that neutral governments were not permitted 

1 See the strong protest prepared and signed by a committee of English and Con- 
tinental jurists, published in the Revue Générale de Droit International Public, Vol. 14, 
pp. 329-331. See also Moore’s Digest, Vol. 7, pp. 727-739 for this and numerous 
other protests and criticisms. 

42 Among them may be mentioned Kleen (Contrabande de Guerre, 
feuille (Nations Neutres en Temps de Guerre), and Field (Outlines, Sec. 964). Wool- 
sey (International Law, p. 320) thinks all innocent trade with the enemy should be 
free, but that neutrals should pass stringent and effectual laws against contraband 


trade. Phillimore (International Law, Vol. III, Secs. 227-241) seems to hold the 


p. 52), Haute- 


same opinion. 

The question was discussed by the Institute of International Law at its sessions 
of 1892, 1894, and 1896 (see the Revue Générale de Droit International Public, Vol. U1, 
pp. 648-658 for a review of the discussions). The proposal to prohibit trade in con- 
traband was opposed by Lardy, Stoerk and General Den Beer Poortugael, but de- 
fended by Brusa. At the session of 1896, the Institute agreed to a proposal to abolish 
conditional contraband, reserving to belligerents a right of sequestration or preémp- 
tion at their pleasure and to neutrals an equitable indemnity. (Annuaire, T. XV, 


pp. 205 et seq. 
22 ind Rivier, Vol. II, pp. 412 413. 


43 Kleen, op. cit., p. 52. See also Fauchille, p. $22, 
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to allow their nationals to engage in such trade, but, on the contrary, it 
was their duty to prohibit it, because “the precepts of international 
law are binding upon states as well as upon individuals.” ** During the 
Spanish-American War, the Governments of Brazil and Denmark like- 
wise prohibited the exportation of war materials to either belligerent, 
and the government of Great Britain by a proclamation of April 23, 1898, 
warned British subjects against committing any acts “contrary to their 
duty as subjects of a neutral Power”’ or contravening the presumptions 
of international law. Among the acts enumerated in the proclamation 
were the transportation of arms, munitions of war or military goods or 
materials.*” These cases of prohibition are, however, exceptional. The 
general rule is that neutral governments are not bound to forbid their 
nationals from engaging in such trade, although they have an unques- 
tioned right to do so, provided it is done at the outbreak of the war and 
not after one of the belligerents may have gained control of the seas, in 
which case an embargo might be construed as an unfriendly act toward 
the belligerent which, by its naval supremacy, has cut off the supply of 
the other. Thus the proposed American embargo now advocated by 
certain German-Americans would no doubt be so construed by Great 
Britain, and not without reason. 

A practical objection to the proposal to create an obligation on the 
part of neutrals to prohibit the exportation of contraband goods is to 
be found in the heaviness of the responsibility which it would impose 
upon neutral governments. This was pointed out in the discussion of 
the proposal by the Institute of International Law in 1892, 1894 and 
1896. As Spaight remarks, if a neutral Power were held responsible 
for all the commercial transactions of its subjects with belligerents, most 
of the nations of the world would have to rewrite their constitutions 
whenever a war began and establish a system of governmental espionage 
and interference which would be intolerable and impossible.” 

Another proposal which goes to the opposite extreme is to remove all 


44 Bluntsehli, Droit International Cod., Sec. 766, and Kleen, p. 51. 

‘ Proclamations and Decrees During the War With Spain, p. 35. See also an 
article by Professor J. B. Moore entitled La Contrabande de Guerre, in the Revue de 
Droit International et de Lég. Comp., 1912, pp. 226-227. 

“ War Rights on Land, p. 475. 
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restrictions on trade in contraband and to exempt contraband goods 
from liability to capture. Such a proposal was made by the British 
delegation at the Second Hague Conference. In its memorandum it 
called attention to the lack of precise rules governing the question of 
what is and what is not contraband and the multiplicity of controversies 
to which trade in contraband goods gives rise. It also pointed out that 
the right of capture in such cases is out of harmony with modern condi- 
tions. In the days of sail boats, it was said, contraband consisted al- 
most exclusively of articles used only for war purposes, and the destina- 
tion of the ship sufficed ordinarily to indicate the hostile destination 
and character of the goods. Moreover, ships were small in size, and 
the right of search could be exercised easily and without the necessity 
of diverting the ship to a distant port for the purpose of verifying the 
character of the cargo, and thus subjecting the shipper to ruinous losses 
on account of long detention. To-day these conditions no longer exist. 
The number and variety of contraband articles are vastly greater, and 
the increased size of ships makes search on the high seas much more 
difficult. Furthermore, with increased railroad facilities contraband 
easily finds its way to belligerents, so that prohibitions are usually in- 
effective. All these circumstances tend to render more difficult the ex- 
ercise of the right of search, to multiply the number of controversies and 
to inflict upon neutral commerce an inconvenience out of all proportion 
to the legitimate interests of belligerents.” 

It is interesting to note that of thirty-five states voting on the British 
proposal, twenty-six voted for it.“ Only five; Germany, the United 
States, France, Montenegro, and Russia, voted against it. This vote 
was very significant, and indicated a general dissatisfaction with the 
present rule and practice in regard to trade in contraband and the desire 
for a new and less objectionable solution of the problem.” 

JAMES W. GARNER. 


7 See the memorandum in Deuxiéme Conférence de la Paix, Actes et Documents, 


Tome I, pp. 256-258. 

Jbid., Tome III, p. 881. 

49 Professor J. B. Moore, in a recent address before the National Foreign Trade 
Convention at St. Louis, pointed out the unsatisfactory character of the rules of the 
Declaration of London in respect to trade in contraband. 
creates in regard to hostile destination, he says, are so vague that “they would seem 


The inferences which it 
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to justify in almost any case the presumption that the cargo, if bound to an enemy 
port, was ‘destined for the use of the armed forces or of a government department 
of the enemy state.’ Any merchant established in the enemy country, who deals 
in the things described, will sell them to the government; and, if it becomes public 
that he does so, it will be ‘well known’ that he supplies them. Again, practically 
every important port is a ‘fortified place’; and yet the existence of fortifications 
would usually bear no relation whatever to the eventual use of provisions and various 
other articles mentioned. Nor can it be denied that, in this age of railways, almost 
any place may serve as a ‘base’ for supplying the armed forces of the enemy. And 
of what interest or advantage is it to a belligerent to prevent the enemy from ob- 
taining supplies from a ‘base,’ from a ‘fortified place,’ or from a merchant ‘well 
known’ to deal with him in his own country, where, the entire community being 
subject to his authority, he can obtain by requisition whatever he needs, if dealers 
in commodities hesitate to sell voluntarily.”” The proper solution according to 
Professor Moore is to be found, if not in the abolition of the principle of contraband, 
at any rate in the adoption of a plan embracing (1) the abolition of conditional con- 
traband and (2) a single list having been agreed upon, in the coéperation of neutrals 
and belligerents in the certification of the contents of cargoes so that the risk of 
capture may be borne by those who may voluntarily assume it. Harassing searches 
and detentions will then be heard of no more. 
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THE DIPLOMATIC CORRESPONDENCE LEADING UP TO 
THE WAR 


Part I. FROM THE AUSTRIAN NOTE TO THE DECLARATION OF WAR BY 


AUSTRIA ON SERVIA, JULY 23-28, 1914 

The recent appearance of the Austrian Red Book and Servian Blue 
Book “ completes the history of the breaking out of the war, as told in 
the official diplomatic correspondence of the belligerent nations, so far as 
they have seen fit to make this correspondence public. 

It is the purpose of this article to attempt to summarize the story 
told by this correspondence, and at the same time to indicate the con- 
clusions which in the opinion of the writer may properly be drawn there- 
from, with respect to the immediate causes of the war. The dispatches 
are so numerous, and the action they record was crowded into such a 
short space of time that it is difficult to keep this summary within rea- 
sonable limits. And this difficulty is increased by the fact that those 
who sympathize with the viewpoint of the belligerents on the one side 
or the other, are apt to differ radically as to which parts of the corre- 
spondence are important, therefore making it necessary for anyone 
desirous of summarizing the documents in a way to afford a basis for a 
fair consideration of the arguments advanced on either side, to go into 
the correspondence much more fully than would be necessary if there 
were a greater agreement as to the relative importance of the issues which 
it presents. It will be the effort of the writer, while confining himself 
with such exceptions as are specifically noted—strictly to the diplomatic 
correspondence, to set out impartially the portions of the correspondence 
especially emphasized, on the one side and on the other, with full refer- 
ences to the original documents. If he is successful in this, his readers 
can be relied on to correct any errors in his comments and conclusions. 


THE EVIDENTIAL VALUE OF THE DIPLOMATIC CORRESPONDENCE 


In the discussions of the causes of the war, which have heretofore 


appeared, there has not only been manifest a great difference of opinion 
® The latter has become available since this article was put in type. It does not 
materially affect the situation, but several references thereto have been added. 
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as to what the diplomatic correspondence shows, but also disagreement 
as to the value of any conclusions which can possibly be reached by the 
examination of the official correspondence. On the one hand there has 


been perhaps in some instances a disposition to give too great weight to 
the mere fact that a statement (perhaps a hearsay statement) appears 
somewhere in the correspondence; and upon the other, a disposition to 
discredit all such official documents, as being written for effect and hav- 
ing no real value in forming a just appreciation of the great events with 
which they deal. It is respectfully submitted that both these extreme 
views are mistaken. 

It is of course true that diplomatic communications frequently con- 
tain sentiments which justify Hosea Biglow’s comment, 


Ain’t our piety sech (in our speeches an’ messiges) 
Ez t’ astonish ourselves in the bes’-composed pessiges. 


They even sometimes contain statements of alleged fact which cannot 
be excused merely as mistakes, but deserve to be qualified ‘ by a shorter 
and uglier word.’’ But when the correspondence on both sides is con- 
sidered, particularly when it consists of simultaneous telegraphic ex- 
changes between a half a dozen capitals, as in the present case, such 
misstatements, if they exist, can ordinarily be detected. And even a 
misstatement has its value. It either shows what the man who made 
it thought to be the fact at the time, or what he wished others to think 
was the fact. And either of these may be as important as the fact it- 
self, in elucidating the issues to which the correspondence relates. 

It is also true that the diplomatic correspondence preceding a war 
very frequently—and this was naturally the case in the hurried tele- 
graphic exchanges of the week preceding the outbreak of the present 
war—deals with the immediate rather than the fundamental causes of 
the war. We should not expect a verbatim record of the conference of the 
Roman envoys with the Carthagenian Senate while Hannibal was 
hammering the walls of Saguntum (if obtainable) to afford an adequate 
discussion of the underlying philosophy of the death struggle between 
Rome and Carthage. For this we must wait for Livy, if not for Bern- 
hardi and Cramb. But such a record would be of immense interest and 
Fundamental causes must wait an occasion to make themselves 


value. 


d 
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manifest, and sometimes the occasion never comes. Even the immediate 
causes of the greatest war in history are worthy of the most careful 
study. 

Again, it may be admitted that no country in such circumstances as 
the present, could be expected to publish at this time all of its official 
correspondence relevant to the outbreak of the war, and that none of 
the belligerent countries have in fact done so.! 

But while this affects the value of the diplomatic correspondence as 
published, it does so to a very different degree depending on the ap- 
parent nature, extent and justification for the omissions. For instance, 
in the present case it is of course absolutely natural and proper (so long 
as the elimination of this portion of the diplomatic correspondence does 
not distort the meaning of the remainder) for all the belligerent govern- 
ments to observe great discretion with respect to what they publish 
which may relate to or involve the Italian government; and need- 
less to say they have all done so. On the other hand, the omission 
of correspondence exchanged before the opening of hostilities, between 
allies now parties to the war, as for instance the omission of correspond- 
ence known to have taken place between Germany and Austria, which 
is noticeable in both the German White Paper and Austrian Red Book, 
although explainable on perfectly legitimate grounds, is more signifi- 
cant. 

Again, while the “‘falsification”’ of such correspondence (unless we so 
classify such incidents as Bismarck’s editing of the Ems telegram) is 


' Mr. James M. Beck, in his article “In the Supreme Court of Civilization,” N. Y. 
Times Current History of the War, No. 3, Jan. 9, 1915, pp. 415, 416, pointed out the 
omission from the German White Paper of practically all correspondence between 
Berlin and Vienna, an omission which the publication of the Austrian Red Book 
since that time has only made good to a limited extent. But Mr. Beck appears to 
have fallen into error when he made the sweeping statement that ‘‘ the official defense 
of England and Russia does not apparently show any failure on the part of either 
to submit all of the documents in their possession.”’ 

Compare Dr. von Mach’s “ Defense of the Dual Alliance, a Reply,” ibid., p. 438, 
pointing out omissions in the British White Paper (which however, aside from the 
correspondence with Rome, as to which see supra, p. 404, do not appear to be impor- 
tant); and Dr. Helfferich’s ‘‘The Dual Alliance v. The Triple Entente,” NV. Y. Times, 
March 14, 1915, which performs the same service, for the French Yellow Book, An 
omission from the Russian Orange Book is pointed out infra, p. 421, note 43. 
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happily practically unknown, it is of course always possible and has 
been charged in the present instance (most injudiciously, it is respect- 
fully submitted) by a distinguished professor.2 Against such a charge 
correspondence published while it is still hot, so to speak, as the British 
White Paper, albeit it not unnaturally shows some signs of its hasty 
compilation, is in a better position than the more finished French Yellow 
Book, published only after a considerable interval for reflection, and 
containing correspondence of earlier years, which cannot in the nature 
of things be supported by the internal evidence of cross-references which 
so greatly fortifies the numerous telegraphic exchanges during the week 
prior to the outbreak of the war. 

Moreover, it is quite true, as has been pointed out, that even if the 
diplomatic correspondence were published in toto, with literal accuracy, 
we would still have much to learn elsewhere even concerning the imme- 
diate causes of the outbreak of the war. There would still be those 
“important plans * * * laid in the embrasures of windows where 
important men stand and talk so that no one can hear.’”’* And under 
modern conditions there must be added (unless they were officially 
recorded) the telephonic conversations, such, for instance, as those 
which are known to have taken place between Berlin and Vienna, and 
which may have changed the fate of history. 

But after all reservations and deductions are made, it remains true 
that if the immediate responsibility for the war were a matter for in- 
quiry before the Hague Court, or any other arbitral tribunal,—as other 
similar although less important matters have been,—the court would 


resort in the first place to the diplomatic correspondence, for the all 
sufficient reason that experience has shown that in general this obvious 
official source of information is, with all its limitations and imperfec- 
tions, more to be relied upon than any other. 


2 By Professor Delbriick, of the University of Berlin, in an article entitled ‘Ger- 
many’s Answer,” Atlantic Monthly, February, p. 241. The word “falsification” 
may possibly be due to an unhappy translation. But there can be no question of 
Professor Delbriick’s responsibility (upon the strength of a preconceived theory sup- 
ported it is submitted by wholly insufficient evidence) for the substantial charge 
conveyed by the word, against the English and apparently also the French 
Government. 

* Professor Sloan, in N. Y. Times Current History of the War, Vol. 1, No. 3, p. 520. 
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THE ASSASSINATIONS OF SERAJEVO, AND THE AUSTRIAN NOTE OF 
JULY 23RD 

On June 28, 1914, Archduke Francis Ferdinand d’Este, presumptive 
heir to the throne of Austria-Hungary, and his Consort, the Princess of 
Hohenberg, were assassinated at Serajevo, in Bosnia, by Slavs of Servian 

sympathies but Austrian nationality.° 

It was at once charged in the Austrian press that the crime was the 
result of Pan-Slav agitation, originating in Servia, and a bitter discus- 
sion ensued between the newspapers of the two countries.” It was gen- 
erally recognized in the chancellories of Europe that the crime would 
and should result in representations on the part of Austria to Servia, 
after proper investigation; but a considerable nervousness was felt as to 
whether or not Austria’s representations would be kept within reason- 
able bounds. The Austrian Government appears to have kept its own 

counsel officially, with the exception of Germany.’ But the matter was 
in the air everywhere in diplomatic circles, and Sir M. de Bunsen the 
British Ambassador at Vienna, on July 15th received from a private 
source a forecast of what was about to happen, which he telegraphed to 
his government on the following day.® Apparently upon the strength 

34 See Servian Blue Book, Nos. 8, 12, 16. 

* As to the nature of Germany’s advance information see infra, p. 418, note 35. 

Italy, the other member of the Triple Alliance, appears not to have been taken 
into the confidence of Austria. On July 27th M. Barrere, French Ambassador at 
Rome, reported to his government the following conversation with the Italian Minis- 
ter of Foreign Affairs: 

“He spoke to me of the contents of the Austrian note, and formally assured me 
that he had not had any previous knowledge of it. 

*“ He knew, indeed, that this note was to have a rigorous and forcible character; but 
he had not suspected that it could take such a form. I asked him if it was true that 
he had given at Vienna, as certain papers allege, an approval of the Austrian action 
and an assurance that Italy would fulfil her duties as an ally towards Austria. ‘In 
no way,’ the Minister replied: ‘we were not consulted; we were told nothing; it was 
not for us, then, to make any such communication to Vienna.’”’ 

(French Yellow Book, No. 72, SupPLEMENT to this JourNAL, April, 1915, p. 208). 
See to the same effect, Sir M. de Bunsen to Sir Edward Grey, September 1, 1914, 
SUPPLEMENT, Jan. 1915, p. 2, who says that the Italian Ambassador at Vienna “was 
left completely in the dark.’”’ See also French Yellow Book, Nos. 26, 35, 50, 56, 
ScupPLeMENT, April, 1915, pp. 172, 181, 191, 196; British White Paper, No. 38, Sup- 


PLEMENT, Oct. 1914, pp. 282, 283. 
5 Sir M. de Bunsen’s dispatch to Sir Edward Grey, Sept. 1, 1914, SuppLEMENT, 
Jan. 1915, p. 1, refers to this telegram which however does not appear in the British 
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of this telegram Sir Edward Grey mentioned the matter to the German 
Ambassador on July 20th, expressing the hope that Austria would 
not do anything until “they had first disclosed to the public their case 
against Servia.”’® Sir Edward Grey also appears to have taken the mat- 


ter up with the Austro-Hungarian Ambassador, direct, and ‘asked him 
to recommend his government not to depart from the prudence and 
moderation necessary for avoiding new complications; not to demand 
from Servia any measures to which she could not reasonably submit, 
and not to allow themselves to be carried away too far.” 7 

Russia and France also approached the Governments of Austria and 
Germany with suggestions of moderation, and warnings of the probable 
consequences of unreasonable action.’ The advice of the Russian Min- 
ister for Foreign Affairs, M. Sazonof, to the Austro-Hungarian Chargé 


d’Affaires, was especially significant. “No country has suffered more 
than Russia, from crimes prepared upon foreign territory. Have we 
ever claimed to adopt against any country whatever the measures with 
which your newspapers threaten Servia? Do not enter upon that 
path.” 

In response to these representations, the Russian and French Am- 
bassadors had received reassuring declarations at Vienna as to the con- 
tents of the forthcoming Austrian note, in the case of the French Am- 


White Paper. See Dr. von Mach’s article N. Y. Times Current History of the War, 
Vol. I, No. 3, p. 438, referred to supra, p. 404, note 1. 

° British White Paper, No. 1, SupPLEMENT, Oct. 1914, p. 1. The German Am- 
bassador in turn either upon this or some other occasion about the same time, appears 
to have asked Sir Edward Grey privately, if need arose, to “exercise moderating in- 
fluence at St. Petersburg.’’ (British White Paper, No. 11, Sir Edward Grey to Sir 
H. Rumbold, British Ambassador at Paris, July 24, 1914, SupPpLEMENT, Oct. 1914, 
p. 266.) 

7 French Yellow Book, No. 19, M. Paul Cambon to M. Bienvenu-Martin, Acting 
Minister for Foreign Affairs, July 22, 1914, SuppLEMENT, April, 1915, p. 165. 

8 French Yellow Book, No. 15, M. Jules Cambon, French Ambassador at Berlin, 
to M. Bienvenu-Martin, acting Minister for Foreign Affairs, July 21, 1914, SuppLe- 
meNT, April, p. 162 (recounting representations at Berlin by the Servian, Russian and 
French representatives). See also French Yellow Book, No. 17, SuppLemEnt, April, 
1915, p. 164. 

° French Yellow Book, No. 10, M. Paléologue, French Ambassador at St. Peters- 
burg, to M. Viviani, Prime Minister and Minister for Foreign Affairs, July 6, 1914, 
ScuppLeMEntT, April, 1915, p. 159. 
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bassador as late as July 22nd and 23rd.'° On the same day that the 
last of these interviews was had—namely, July 23rd—the Austrian note 
was presented. The viewpoint of this note can be better understood 
after reading the report of Freiherr von Giesl, Austrian Minister at 
1914, in which, 


Belgrade, to the Austrian Foreign Office, dated July 21, 
of 


after he has discussed Austro-Servian relations and the attitude 
public opinion in Servia with respect to the Pan-Servian movement, 


and the assassinations at Serajevo, he says by way of summary: 


I consider this exposition essential to the inevitable conclusion that a 
settlement with Servia, involving a war not only for the preservation of 
Austria-Hungary’s position as a great power, but even for her very 
existence, cannot be permanently avoided. * * * 

Should we decide to make far-reaching demands, with effective con- 
trol of their execution (and such measures alone could clean the Augean 
Stable of Greater Servian intrigues), we would have to consider all pos- 
sible consequences. From the very outset we must be firmly resolved 
to persevere in our attitude.”! 


The Austrian note, delivered two days later, July 23rd, at six o'clock, 
p. m. was conceived in the spirit of this advice. It starts out with a 
general arraignment of the Pan-Servian movement against the integrity 
of Austria-Hungary, which it is said Servia has permitted in open viola- 
tion of her formal promise in 1909 to withdraw opposition to the annexa- 
tion of Bosnia and “live on good neighborly terms”’ with Austria. This 
count of the indictment is summed up with the charge that ‘‘Servia 
has permitted all manifestations of a nature to incite the Servian pop- 
ulation to hatred of the Monarchy and contempt of its institutions.”’ 

The note next proceeds to a specific charge of Servian responsibility 
for the assassinations of Serajevo. The count on this head reads: 

It is evident from the depositions and confessions of the criminal per- 
petrators of the outrage of the 28th of June that the Serajevo assassina- 
tion had been planned in Belgrade, that the arms and explosives with 

© French Yellow Book, Nos. 18 and 20; British Command Paper 7596, Miscel- 
laneous No. 10, 1914, Sir M. de Bunsen to Sir Edward Grey, Sept. 1, 1914, Suppie- 
MENT, Jan. 1915, p. 1. As a consequence the Russian Ambassador at Vienna felt 
justified in going on leave July 20th. (French Yellow Book, No. 18, SupPLEMENT, 


April, 1915, p. 164). 
11 Austrian Red Book, No. 6, Freiherr von Gies] to Count Berchtold, July 21, 1914. 


This book will be printed in a future issue of the SUPPLEMENT to this JouRNAL. 
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which the murderers were provided had been given to them by Servian 
officers and functionaries belonging to the Narodna Odbrana, and, 
finally, that the passage into Bosnia of the criminals and their arms was 
organized and carried out by the Chiefs of the Servian frontier service.!* 
The note then proceeds to demand a publication in the official journal 
of the Servian Government of a declaration, the terms of which are 
prescribed, formally condemning the Pan-Servian movement, this dec- 
laration also to be communicated to the Servian army, as an order of 
the day, and published in the official army bulletin. Furthermore, ten 
specific and very drastic demands are made upon the Servian Govern- 
ment for action, looking towards the suppression of Pan-Servian and 
Anti-Austrian propaganda in all its manifestations; 7. e., in the press, 
through the Servian society Narodna Odbrana, already mentioned, and 
similar societies engaging in an anti-Austrian propaganda, in the schools, 
in the army and in official life. 

The most serious of these demands, however, and the ones which 
under very general and even indefinite language doubtless aimed at 
securing that “effective control”’ of Servia of which Freiherr von Giesl 
spoke, and which therefore threatened the independence and sovereignty 
of Servia, were numbers 5 and 6, which read as follows: 

5. To accept the codéperation in Servia of representatives of the 
Austro-Hungarian Government in the suppression of the subversive 
movement directed against the territorial integrity of the Monarchy; 

6. To take judicial proceedings against accomplices in the plot of the 
28th of June who are on Servian territory. Delegates of the Austro- 
Hungarian Government will take part in the investigation relating 
thereto. 

The note concludes with the statement that “the Austro-Hungarian 
Government awaits the reply of the Royal Government at the latest 
by six o’clock on Saturday evening, the 25th of July.” 

The note was accompanied by a half-page memorandum stating the 
conclusions reached up to that time as a result of the investigation of the 

'2 Note addressed to the Servian Government by the Austro-Hungarian Govern- 
ment on July 23, 1914. Austrian Red Book, No. 7; British White Paper, No. 4, 
SuPPLEMENT, Oct. 1914, pp. 254-257. 

‘ Note addressed to the Servian Government by the Austro-Hungarian Govern- 


ment on July 23, 1914. Austrian Red Book, No. 7; British White Paper, No. 4, 


SUPPLEMENT, Oct. 1914, pp. 254-257. 
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assassination of the Archduke, by the judicial authorities at Serajevo. 
The circular note of Count Berchtold to the Austrian Ambassadors to 
the Powers, transmitting the note to Servia stated that the Austrian 
Government had a “ dossier recording Servian machinations and showing 
the connection between these machinations and the murder of the 28th 
of June”’ which it “‘ holds at the disposal”’ of the various Powers.'! This 
dossier was actually transmitted in a circular dispatch of Count Berch- 
told of July 25th.’° It was communicated to the French government on 
July 27th and presumably at about the same time to the other Powers. 
Much of the material contained in the dossier is of slight importance in 
itself except by way of creating an atmosphere through its cumulative 
effect.” The summary of the testimony and confessions before the 
examining judge at Serajevo contains, however, detailed and specific 
evidence with respect to the complicity of certain Servian officials in the 
assassination of the Archduke, which if true is very damaging. This evi- 
dence undoubtedly called for an immediate and searching investigation 
on the part of the Servian Government without waiting to be asked,'® 


14 Austrian Red Book, No.8. British White Paper, No. 4, ScppLemMent, Oct. 1914, 
p. 259. 

's Austrian Red Book, No. 19. 

16 French Yellow Book, No. 75, SuPPLEMENT, April, 1915, p. 212 

7 See for instance enclosure 11, relating to “ Anti-Austro-Hungarian paintings in 
the Ministry of War at Belgrade,’”’ which are thus described: “ Over a landscape, part 
mountain (Bosnia) and part plain (Southern Hungary) there is shown the ‘zora’ or 
dawning of Servian hopes. In the foreground is an armed woman upon whose shield 
are the names of all the provinces ‘ yet to be freed’-~Bosnia, Herzegovina, Vojvodina 
Syrmia, Dalmatia, ete.”’ 

'8On June 30th the Austrian legation at Belgrade asked the Secretary General 
of the Servian Foreign Office “the pertinent inquiry as to what steps the Royal polics 
had taken or intended to take in an effort to trace the threads of the outrage which 
notoriously led into Servia. His reply was that so far the Servian police had not even 
taken the matter up.”” (Austrian Red Book, No. 2, Ritter Von Storck to Count 
Berchtold.) Servia would seem to have made a great mistake, to say the least, in not 
immediately starting an inquiry on the basis of this suggestion. 

One cannot but be impressed with a remark of Count Mensdorff, Austrian Am- 
bassador to London, in discussing the Austrian note with Sir Edward Grey on July 
24th, that ‘“‘the present situation might never have arisen if Servia had held out a 
hand after the murder of the Archduke.” (British White Paper, No. 5, Sir Edward 
Grey to Sir M. de Bunsen.) 

[When the above was written the Servian Blue Book was not available. See 
Nos. 5, 8 and 30. The conclusion reached in the text is not, however, affected. | 
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with a view not only to the punishment of those guilty of com- 
plicity in the assassination of the Archduke, so far as they were to be 
found on Servian soil, but to the clearing up of conditions which made 
possible the successful launching of attempts on the lives of Austrian 
officials from Servian territory, if these conditions were in fact as in- 
dicated by the evidence presented. It must be remembered, however, 
that this evidence—at least as far as the Servian Government is con- 
cerned—is wholly ex parte, and that the treason trials at Agram in 
Croatia, in 1909, followed by the celebrated libel suit of the Serbo-Croat 
leaders against Dr. Friedjung at Vienna (involving the authenticity of 
documentary evidence supplied by the Austrian Foreign Office, and 
comparable to the famous state trial growing out of the London Times 
articles on Parnellism and crime) give point to the obvious suggestion 
that the Servian Government was and is entitled to be heard in its own 
defense before it is condemned. 

With so much of the Austrian note as was aimed at securing the bona 
fide and energetic coéperation of Servia in punishing the assassins of the 
Archduke Ferdinand, without impairing Servian sovereignty and inde- 
pendence, everyone must sympathize.'’ But the demand for Austrian 
participation even in the proceedings looking toward the detection and 
punishment of the assassins certainly raises grave and delicate questions 
of procedure. And it is submitted that it was unreasonable under the 
circumstances to add to this demand, which still has a legitimate and 
specific object, namely, the punishment of the assassins, the further 
general demand that Servia should attempt to suppress the political as- 
pirations of her people, even though these aspirations involved in a gen- 
eral and indefinite way the desire for the future acquisition of Austrian 
territory. It would have been little more unreasonable in principle and 
as matters have turned out, no more dangerous for the Austrian govern- 


19 See remarks of M. Sazonof, Russian Minister for Foreign Affairs, to the Austrian 
(Ambassador at St. Petersburg, Count Szapary, July 24, 1914, as reported by M. 
Paléologue, French Ambassador at St. Petersburg, French Yellow Book, No. 54, 
SupPLEMENT, April, 1915, p. 194. 

«The intention which inspired this document,’ he said, ‘is legitimate if you pursue 
no other aim but the protection of your territory against the agitation of Servian 
anarchists. But the step to which you have had recourse is not defensible.’ He con- 
cluded, ‘take back your ultimatum, modify its form, and I will guarantee its result.’ ”’ 
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ment to seize upon some just cause of grievance which it might have had 
against Italy to demand of the Italian Government the suppression of all 
Irredentist propaganda in Italy; or for the German Government as a part 
of the Morocco settlement to have demanded that the French Govern- 
ment officially suppress all agitation in the French press, in the schools, 
or public life generally for the re-acquisition of the lost provinces. 
When, in addition to this demand, in its substance unreasonable, there 
was superadded the vague requirement for “collaboration” of Austrian 
officers “‘in the suppression of the subversive movement against Austria,” 
which might mean almost anything by way of “effective control,’ one 
vannot wonder that the German Secretary of State, in talking with the 
British Ambassador, admitted that “‘the Servian government could not 
swallow certain of the Austro-Hungarian demands;” and “confessed 
privately that he thought the note left much to be desired, as a diplo- 
matic document.” * -Or that Sir Edward Grey, in speaking to the 
Austrian Ambassador, observed that he had “never before seen one 
State address to another independent State a document of so formid- 


able a character.” 7! 


THE RECEPTION OF THE AUSTRIAN NOTE BY THE POWERS—AUSTRIA 
REFUSES TO EXTEND THE TIME LIMIT 


When the terms of the Austrian note to Servia became known in the 
chancelleries of Europe on July 24th, they were received with surprise 


everywhere outside of Germany; with deep indignation and resentment 


* British White Paper, No. 18, supra. According to the German Ambassador to 
\ustria, however, it was “impossible to speak effectively in any other way to Servia.” 
(British White Paper, No. 32, Sir M. de Bunsen to Sir Edward Grey, July 26, 1914, 
SUPPLEMENT, Oct. 1914, p. 279 at 280.) And compare the German official statement 
on July 24th, that “the course of procedure and demands of the Austro-Hungarian 
Government can only be regarded as equitable and moderate.” British White Paper 
No. 9, SuPPLEMENT, Oct. 1914, p. 263. 

British White Paper, No. 5, Sir Edward Grey to Sir M. de Bunsen, July 24, 1914, 
SuPPLEMENT, Oct. 1914, pp. 259-260. See also French Yellow Book, No. 34, Sup- 


PLEMENT, April, 1915, p. 180. 

Compare Sir Edward Grey’s reference in speaking with the German Ambassador; 
to the ‘‘extraordinarily stiff character of the Austrian note.” (British White Paper, 
No. 11, July 24, 1914, SupPLEMENT, Oct. 1914, p. 266.) See also British White Paper, 
Nos. 7, 16, 24, and 44. 
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in Russia, and with grave apprehension in England and France. It 
was instantly recognized,—except apparently at Berlin, and Vienna,— 

that if a great European catastrophe was to be prevented, something 
must be done at once. At the same time the speed with which it was nec- 
essary to act, owing to the time limit, made it much more difficult to 
determine what was best to be done. The 24th of July, therefore, was a 
day of hurried telegraphic consultations between the capitals of Europe. 
The danger point was of course St. Petersburg.” M. Sazonof, the Rus- 


2 Professor Delbriick, in the magazine article already referred to (supra, note 2, 
p. 405) maintains that ‘‘the fundamental error of the British Blue Book in the pres- 
entation of the case is the assumption of the right of Russia to assume the protection 
of Servia,”’ and argues that if Sir Edward Grey had really desired to maintain peace 
‘he would have made it clear to the Czar that he must withdraw his protecting hand 
from Servia,’’ which Professor Delbriick admits ‘‘ would have been rather hard for the 
Czar to concede.”’” But this contention entirely ignores the previous relations of the 
parties. In Count Berchtold’s circular note to the Austrian Ambassadors to the 
Powers, communicating the text of the note to Servia, of July 23rd, he charges that 
the Servian Government had failed ‘‘in the duty imposed on it by the solemn dec- 
laration of the 3lst March, 1909, and acted in opposition to the will of Europe and the 
undertaking given to Austria-Hungary”’ (Austrian Red Book, No. 8, Count Berch- 
told to the Imperial and Royal Ambassadors, July 22, 1914; communicated by Count 
Mensdorff, Austrian Ambassador at London, to Sir Edward Grey, July 24, 1914, 
British White Paper No. 4, SupPLEMENT, October, 1914, p. 258. Italics the author’s), 
thereby recognizing that, although the undertaking of 1909 was given in terms to 
\ustria, it was given as the result of consultation and joint action on the part of the 
great Powers. (See British White Paper, No. 17, Sir George Buchanan to Sir Edward 
Grey, July 25, 1914, SuppLEMENT, October, 1914, p. 270.) 

The memorandum introductory to the Austrian Red Book refers to Russia as 
‘assuming the part”’ of protector to Servia in 1909; and that Russia’s attitude was 
unchanged and was well known to the Austrian and German Governments. ‘ During 
the Balkan crisis” the Russian Minister for Foreign Affairs “had made it clear to the 
\ustrian Government that war with Russia must inevitably follow an Austrian 
attack on Servia.”’ (British White Paper No. 139, Sir G. Buchanan to Sir Edward 
Grey, quoting the Russian Minister for Foreign Affairs, Aug. Ist, 1914, SupPLEMENT, 
Oct. 1914, p. 361. See to the same effect British White Paper No. 78, Sir G. Bu- 
chanan to Sir Edward Grey, July 29, 1914, SoppLEMENT, Oct., p. 313 at 314.) And at 
that time the Austrian government recognized Russia’s right to befriend Servia by 
agreeing to a compromise with respect to the Albanian frontier line. (British White 
Paper, No. 118, Sir M. de Bunsen to Sir Edward Grey, July 31, 1914, SuppLeMENT, 
Oct., p. 346.) Both Austria and Germany in the course of the published correspond- 
ence make formal record of their understanding of Russia’s conception of her interest 
in the premises. In Count Berchtold’s elaborate dispatch to the Austrian Ambas- 
sador at St. Petersburg, of July 25th, in which he gave the Ambassador general in- 
structions with respect to his attitude during the pending crisis, he said “In resolving 
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sian Minister for Foreign Affairs, immediately upon the receipt of the 
text of the Austrian note arranged by telephone for a conference with 
the British and French Ambassadors, at the French Embassy. M. 
Sazonof qualified Austria’s conduct as “ provocative and immoral,”’ and 
said ‘‘she would never have taken such action unless Germany had first 
been consulted.”” He and the French Ambassador urged upon the 
British Ambassador, Sir George Buchanan, that the only hope of peace 
lay in Great Britain joining France and Russia in a firm attitude, argu- 
ing that Great Britain ‘‘ would sooner or later be dragged into the war, 
if it did break out;’’ and would only have rendered war far more likely 
if she did not “from the outset make common cause with his country 


and with France.” *° 
to proceed firmly against Servia we are fully aware that a conflict with Russia may 
result from the existing Servian differences.’”’ (Austrian Red Book, No. 26, Count 
3erchtold to Count Szapary, at St. Petersburg, July 25, 1914.) In the German 
official memorandum upon the negotiations it is said ‘“‘we were fully aware in this 
connection that warlike moves on the part of Austria-Hungary against Servia would 
bring Russia into the question and might bring us into the war in accordance with 
our duties as an ally.””. (German memorandum, SupPLeMENT, Oct. 1914, p. 373. 
Finally, Austria recognized Russia’s interest in the matter by her repeated assur- 
ances to Russia and to other Powers that she intended to respect Servia’s territorial 
Why these assurances if it was no concern of Russia’s 


integrity and sovereignty. 
If the Powers in general, or Russia in particular, had any 


what happened to Servia? 
right to these assurances, they were likewise entitled to consider whether the Austrian 
demands did not in fact render them nugatory. It is too late to deny that the “ East- 
ern question” is a matter of general European concern. Indeed, it would seem that 
Professor Delbriick’s contention that Russia was not entitled to a voice with respect 
to Austria’s proposed chastisement of Servia really amounts to an admission of the 
truth of the Russian contention that Austria aimed at overthrowing the “status quo 
in the Balkans and establishing her own hegemony there.” (British White Paper, 
No. 17, July 25, 1914, Sir G. Buchanan to Sir Edward Grey; SupPLeEMENT, Oct. 1914, 
p. 270 at 271.) 

28 British White Paper, No. 6, SupPLEMENT, Oct. 1914, pp. 261, 262. 

The Russian and French Governments repeatedly urged this view upon Great 
Britain during the course of the negotiations. Thus, on July 25th, Sir George Bu- 
chanan reports M. Sazonof as saying that ‘“‘he did not believe that Germany really 
wanted war, but her attitude was decided by ours. If we took our stand firmly with 
France and Russia, there would be no war. If we failed them now, rivers of blood 
would flow and we would in the end be dragged into the war.” (British White Paper, 
No. 17, SuPPLEMENT, Oct. 1914, p. 271. See also British White Paper, No. 47, Sir 
Edward Grey to Sir George Buchanan, July 27, 1914; SupPLEMENT, Oct. 1914, p. 292.) 

The same argument was made by the President of the French Republic to the 
British Ambassador to France, July 30th. (British White Paper, No. 99, SuppLe- 
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Sir George Buchanan, on the other hand, took the position that “ di- 
rect British interests in Servia were nil, and a war on behalf of that 
country would never be sanctioned by British public opinion.” But 


MENT, Oct. 1914, pp. 331, 332. See also French Yellow Book, No. 47, M. Jules 
Cambon, French Ambassador at Berlin, to M. Bienvenu-Martin, Acting Minister 
for Foreign Affairs, July 25, 1914, SuppLeMENT, April, 1915, p. 189; British White 
Paper, No. 119, Sir Edward Grey to Sir F. Bertie, July 31, 1914, SupPLEMENT, 
Oct. 1914, p. 347.) Perhaps the best statement of Great Britain’s answer to this line 
of argument, found in the correspondence, is that made by Sir George Buchanan in 
conversation with the Russian Minister for Foreign Affairs, July 27, 1914, when he 
urged that: 

‘His excellency was mistaken if he believed that the cause of peace could be pro- 
moted by our telling the German Government that they would have to deal with us 
as well as with Russia and France, if she supported Austria by force of arms. Their 
attitude would merely be stiffened by such a menace, and we could only induce her to 
use her influence at Vienna to avert war by approaching her in the capacity of a 
friend who was anxious to preserve peace.” (British White Paper, No. 44, SupPLe- 
MENT, Oct. 1914, pp. 289-290.) See also Sir G. Buchanan’s language to M. Sazonof 
as reported in British White Paper, No. 17, July 25th, SupPpLEMENT, Oct. 1914, p. 271. 

What would have been the immediate practical effect of the adoption of M. Sazo- 
nof’s policy it is of course impossible to say. The subsequent course of the negotia- 
tions suggests that it might conceivably have been effective for the moment in pre- 
venting war. But it is submitted that the peace maintained by such a course could 
in the nature of things have been only temporary, and that Sir George Buchanan’s 
answer was absolutely sound even although it has turned out as M. Sazonof predicted, 
that rivers of blood are flowing and England has been dragged into the war. Mr. Ber- 
nard Shaw, in his scintillating and amusing ‘‘Common sense about the War,”’ has seized 
upon M. Sazonof’s argument, and grafted upon it a charge that Sir Edward Grey by 
failing to pursue the course suggested entrapped Germany into an untenable posi- 
tion and then “unmasked the Junker-militarist battery”” upon the German Ambas- 
sador “caught in a death-trap.” (N.Y. Times Current History of the European War, 
Vol. 1, No. 1, p. 20.) The German Chancellor, Herr von Bethmann-Hollweg, evi- 
dently does not agree with this view, as appears from the following passage from an 
authorized interview with him, by Mr. James Creelman: 

“Tt has been suggested, Mr. Chancellor, that the English Government was not 
frank in dealing with Germany; that if it had announced plainly its intention to take 
part in the war on the side of the allies the course of Germany might have been wholly 
different.” 

“No, the English Government was frank enough about that, and I never had any 
doubt as to what they intended to do in the event of actual war. Their crime against 
the world was that they actually had in their power to say whether there should be 
a world war or not, and with that opportunity in their hands they deliberately sup- 
ported France and Russia and made an absolute certainty of the greatest disaster 
in the history of the world.” (Press dispatches.) Compare Lord Cromer’s remarks 
in the London Spectator, May 1, 1915, p. 611. 
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he thought that the British Government might perhaps be willing to 
make strong representations to both German and Austrian Govern- 
ments, urging upon them that an attack upon Servia by Austria would 
endanger the whole peace of Europe.** 

Sir George also suggested that ‘the important point was to induce 
Austria to extend the time limit.’’ And upon the same day the Russian 
Minister for Foreign Affairs telegraphed in this sense to Vienna, point- 
ing out that Austria-Hungary had declared herself willing to inform the 
Powers as to the grounds upon which she had acted, and that this 
implied the allowance of time for the Powers to consider these grounds, 
and that “in order to prevent the consequences incalculable and equally 
fatal to all the Powers, which may result from the course of action 
followed by the Austro-Hungarian Government, it seems to us to be 
above all essential that the period allowed for the Servian reply should 


be extended.” *° 

The Russian Government asked the Governments of Great Britain, 
Germany, Italy and France to support this request.*° Great Britain * 
and France * promptly instructed their ambassadors at Vienna in this 


sense. Italy did the same as soon as the Italian Minister for Foreign 


Affairs, who happened not to be in Rome, could be reached by tele- 


24 British White Paper, No. 6, Sir George Buchanan, British Ambassador at St. 
Petersburg, to Sir Edward Grey, July 24, SuPPLEMENT, Oct. 1914, pp. 260, 262 
Sir George Buchanan’s whole dispatch is most interesting, and his conduct on this 
oceasion—which met the full approval and commendation of Sir Edward Grey (see 
his dispatch of acknowledgment, British White Paper, No. 24, Sir Edward Grey to 
Sir George Buchanan, July 28, 1914, SupPLEMENT, Oct. 1914, p. 275)—is typical of 
the efficient work done by the members of the British diplomatic corps in every 
capital of Europe in the days from July 23rd to August 4th. The German army has 
shown itself no more prepared and efficient in the field of arms than the British 
Foreign Service in the field of diplomacy. 

tussian Orange Book, No. 4, July 24, 1914, Russian Minister for Foreign Af- 
fairs to Russian Chargé d’ Affaires at Vienna, SUPPLEMENT, Jan. 1915, p. 10 

*6 Russian Orange ‘Book, No. 5, Russian Minister for Foreign Affairs to Russian 
representatives at London, Berlin, Rome and Paris, July 24, 1914, SuppLemMeEnt, 
Jan. 1915, p. 11. 

7 British White Paper, No. 26, Sir Edward Grey to Sir M. de Bunsen, July 25, 
1814, SupPLEMENT, Oct. 1914, pp. 276-277; Russian Orange Book, No. 16, SupPLE- 


MENT, Jan. 1915, p. 16. 
*s Russian Orange Book, No. 15, SuPPLEMENT, Jan. 1915, p. 15; French Yellow 


Book, No. 39, SUPPLEMENT, April, 1915, p. 184 


j 
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graph.” At the same time Great Britain *° joined Russia *' in urging 
the German Government also to use its influence at Vienna to obtain 
an extension of the time limit.** All was to no avail; while the other 
governments hesitated and conferred, Germany had already acted. 

On July 23rd, the very day the Austrian note was delivered at six 
o'clock p. m., the Chancellor of the German Empire telegraphed the 
German Ambassadors in London, Paris and St. Petersburg, the text 
of a communication which they were each instructed to make to the 
government to which they were accredited.** This communication, 
after summarizing the recent relations between Austria and Servia as 
set forth in the Austrian note, and fully endorsing the Austrian posi- 
tion, continued: ‘“‘ Under these circumstances the course of procedure 
and demands of the Austro-Hungarian Government can only be re- 
garded as equitable and moderate.’”” The German note then referred 
to the possibility that Servia might continue recalcitrant and force 
Austria to proceed to extreme measures, and concluded as follows: 


The Imperial Government want to emphasize their opinion that in 
the present case there is only question of a matter to be settled exclu- 
sively between Austria-Hungary and Servia, and that the great Powers 
ought seriously to endeavor to reserve it to those two immediately 


’French Yellow Book, Nos. 44 and 50, SuppLtement, April, 1915, pp. 187, 191; 
British White Paper, No. 40, SupPLEMENT, Oct. 1934, p. 287. The Italian Foreign 
Minister was not the only European diplomat absent from his post at the time of the 
delivery of the Austrian note. The President of the French Republic and the Presi- 
dent of the Council were at sea returning from a visit to Russia. (British White 
Paper, No. 6, SupPLEMENT, Oct. 1914, p. 262, ete.) The Russian Ambassador to 
Austria-Hungary was on leave. (See supra, p. 408, note 10.) So was the Italian Am- 
bassador at Berlin. (French Yellow Book, No. 35, SuppLEMENT, April, 1915, p. 181). 
So apparently was the English Ambassador at Berlin, Sir Edward Goschen. (French 
Yellow Book, No. 73, SuppLemMent, April, 1915, p. 209.) On the other hand, the 
German [Emperor was also absent, cruising in Norwegian waters. He returned 
suddenly to Berlin, July 26th. (British White Paper, No. 33, SupPLEMENT, Oct. 1914, 
pp. 280, 281.) 

British White Paper, No. 11, Sir Edward Grey to Sir H. Rumbold, July 24, 1914, 
SupPLEMENT, Oct. 1914, p. 266; British White Paper, No. 18, Sir H. Rumbold to 
Sir Edward Grey, July 25, 1914, SuppLEMENT, Oct. 1914, p. 271. 

‘ Russian Orange Book, No. 14, July 25, 1914, SuppLemMent, Jan. 1915, p. 15. 

? French Yellow Book, No. 41, SupPLEMENT, April, 1915, p. 185. 

‘8 German White Paper, Annex 1 B, SuppLement, Oct. 1914, pp. 396, 397. The 
hour at which this telegram was sent is not given. 
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concerned. The Imperial Government desire urgently the localization 
of the conflict, because every interference of another Power would, 
owing to the different treaty obligations, be followed by incalculable 
consequences. *4 

This prompt and decisive support, on the part of Germany, of the 
Austrian note, initiated on the same day the note was delivered, and 
earried out in London, Paris and St. Petersburg on the 24th, left no 
doubt of the correctness of M. Sazonof’s conclusion that Austria had 
acted only after consultation with Germany, and this has been placed 
beyond the realm of dispute by the frank avowal in the German official 
memorandum upon the negotiations, which, while it denies participa- 
tion in the textual preparation of the Austrian note, states in the clear- 
est terms that Germany was fully consulted in advance, approved of 
what was to be done, and gave her ally carte blanche as to how it was to 
be done. The German memorandum, after reviewing the relations be- 


tween Austria and Servia, proceeds as follows: 


In view of these circumstances Austria had to admit that it would not 
be consistent either with the dignity or self-preservation of the monarchy 
to look on longer at the operations on the other side of the border without 
taking action. The Austro-Hungarian Government advised us of this 
view of the situation and asked our opinion in the matter. We were able 
to assure our ally most heartily of our agreement with her view of the 
situation and to assure her that any action that she might consider it 
necessary to take in order to put an end to the movement in Servia di- 
rected against the existence of the Austro-Hungarian Monarchy would 
receive our approval. We were fully aware in this connection that war- 
like moves on the part of Austria-Hungary against Servia would bring 
Russia into the question and might draw us into a war in accordance 
with our duties as an ally. * * * We therefore gave Austria an 
entirely free hand in her action against Servia. We have taken no part 
in the preparations. 

Austria chose the way, * * * % 

34 British White Paper, No. 9, which gives the text of this note as communicated 
to Great Britain, SuppLEMENT, Oct. 1914, pp. 263-265. Compare French Vellow 
Book, No. 28, SuPPLEMENT, April, 1915, p. 174. 

35 Official German memorandum, German White Paper, SupPLEMENT, Oct. 1914, 
pp. 373, 374. After this unequivocal statement, it becomes entirely immateriai 
whether or not the German Foreign Office had knowledge of the actual text of the 
Austrian note prior to its delivery, except as affecting Germany’s good faith, in view 
of the formal and repeated statements of the German Foreign Office that there was 
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It was indeed a “blank check” *® which Germany gave her ally, and 
she must be held to all the customary accountability. 

Under these circumstances it was hardly to be anticipated that Ger- 
many would use her influence at Vienna to procure an extension of the 
time limit. And although the German Foreign Office agreed to “ pass 
on” to the Austrian Foreign Office * the English suggestion with respect 
to an extension of the time allowed Servia for reply, the German Foreign 
Secretary expressed the opinion that, owing to the absence of the Aus- 
trian Foreign Minister at Ischl, “there would be delay and difficulty in 
getting the time limit extended.” And, in a subsequent conversation 
on the same point with the Russian Chargé d’Affaires, he clearly indi- 


no such knowledge. In a note verbale handed to the Russian Minister for Foreign 
Affairs at St. Petersburg, by the German Ambassador, July 25th, it was stated: 

“The German government had no knowledge of the text of the Austrian note before 
it was presented, and exercised no influence upon its contents. A threatening attitude 
is wrongly attributed to Germany.” (Russian Orange Paper, No. 18, SupPLEMENT, 
Jan. 1915, p. 17.) For similar declarations at Berlin see French Yellow Book, Nos. 15, 

11; British White Paper, No. 2. At London, Russian Orange Paper, No. 20. 

At Paris, French Yellow Book, Nos. 36 and 57; Russian Orange Paper, No. 19. 

Considerable surprise and some incredulity is expressed in various quarters, in 
the course of the diplomatic correspondence in regard to the German statement on 
this point (for instance, see the French Yellow Book, Nos. 15, 30, 41, 57), and one or 
two hearsay statements are recorded as justifying this incredulity. (French Yellow 
Book, No. 21; British White Paper, No. 95; Sir M. de Bunsen to Sir Edward Grey, 
September 1, 1914, SuppLEMENT, Jan. 1915, p. 1.) But these statements are not of 
a character in themselves to entitle them to serious consideration as against the offi- 
cial German statements to the contrary. As a matter of reasoning on the facts, 
the German admission of prior consultation with Austria and approval of Austria’s 
course and full assumption of responsibility for the Austrian note appears to furnish 
an adequate explanation of what happened. And it would seem more in accordance 
with the theory which Germany had determined to apply, 7. e., that “the question 
at issue was one for settlement between Servia and Austria alone” for the German 
Foreign Office to abstain from collaboration in the textual preparation of the Aus- 
trian note, or knowledge of its contents in advance of delivery. (See British White 
Paper, No. 2, Sir Edward Goschen to Sir Edward Grey, July 22; Supplement, 
Oct. 1914, p. 252.) The substance of the note having been agreed upon, it was pos- 
sibly deemed better for Germany to be in a position to plead ignorance of the precise 
wording, and this course was more in accordance with the dignity of Austria as a 
great Power. 

% French Yellow Book, No. 41, M. Jules Cambon, French Ambassador at Berlin, 
to M. Bienvenu-Martin, July 25, SuppLeMENT, April, 1915, p. 185. 

” British White Paper, No. 18, July 25, 1914, Sir H. Rumbold to Sir Edward Grey, 
SupPLeMENT, Oct. 1914, p. 271. 
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eated his doubt as to the wisdom of Austria’s yielding, and declined to 
do anything more than transmit the Russian request.* 

On the same day the Russian Chargé d’Affaires at Vienna, in accord- 
ance with his instructions, took up with the Austrian Foreign Office in 
person and with Count Berchtold at Ischl by telegraph, the question of 
securing an extension of the time limit. Baron Macchio at the Austrian 
Foreign Office, while promising to communicate with Count Berchtold, 
added that “he had no hesitation in predicting a categorical refusal,”’ 

a prediction which was verified later on in the day.” A dispatch of the 
Austrian Secretary for Foreign Affairs to the Austrian Ambassador at 
St. Petersburg of that day explains authoritatively the reasons for this 
refusal. Count Berchtold, with evident approval, reports that the first 
Department Chief (Baron Macchio) 

replied to the [Russian] Chargé d’Affaires that he would advise me at 
once of his request, but he could already venture to say that there is no 
probability of a prolongation of the stipulated time-limit being conceded 
by us. 

As to the explanations given by the Russian Government in substan- 
tiation of its request, they appear to be based upon an erroneous concep- 
tion of the premises. Our note to the Powers was by no means meant as 
an invitation to them to inform us of their views on this matter, but 
simply to convey information as a matter of international courtesy. 
Besides, we hold that our action concerns solely ourselves and Servia, 
and that this action, despite the patience and leniency which we have 
displayed for many years, had been forced upon us by the developments 
of a situation which compelled us to defend our most vital interests.*! 


With this categorical refusal of the Austrian Foreign Office to extend 
the 48 hour time limit of the note to Servia, on the ground that Austro- 


tussian Orange Book, No. 14, SupPLEMENT, Jan. 1915, p. 15. 

99 Russian Orange Book, No. 11, July 25, 1914, Russian Chargé d’ Affaires at 
Vienna to Russian Minister for Foreign Affairs, SupPLEMENT, Jan. 1915, p. 14 
See French Yellow Book, No. 45, SupPLEMENT, April, 1915, p. 188 

‘0 Russian Orange Book, No. 12, SupPLEMENT, Jan. 1915, p. 14; Austrian Red 
Book, No. 20, July 25, 1914. 


41 Austrian Red Book No. 21, Count Berchtold to Count Szapary, July 25, 1914 
The memorandum introductory to the Austrian Red Book says on this point: ‘‘ Rus- 
sia’s proposal to extend the time-limit for the Servian answer would have furnished 
the Belgrade Government with the opportunity for underhanded procrastination, 
and would have opened the door to the intervention of other Powers on Servia’s 
behalf. An extension of the time-limit had, therefore, to be declined.” 
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Servian relations concerned only the countries immediately involved, 
the first of the efforts made by the Powers of the Triple Entente * to 
avert a general European war had failed. 


THE SERVIAN REPLY 


At the expiration of the time limit at six o’clock p. m. on July 25th, 
Servia replied to the Austrian note. Owing to advice which had ap- 
parently been given to the Servian Government by the Powers of the 
lriple Entente, particularly Russia,’*® the Servian reply was unques- 


The instructions of the Italian Minister for Foreign Affairs to support the Rus- 
sian request for more time arrived too late to be acted on, and the same was true of 
the French instructions which arrived just as the time limit expired. (French Yellow 
Book, No. 48, SupPLEMENT, April, 1915, p. 190). 

'S The Prince Regent of Servia appealed to the Czar for assistance, and promised 
to abide by his advice, July 24th. (Russian Orange Book, No. 6, SuPPLEMENT, 
Jan. 1915, pp. 11, 12.) No note embodying the Russian advice appears in the Rus- 
sian Orange Book, prior to the general pacifie advice contained in telegram of the 
Czar to the Prince Regent, July 27th, two days after the Servian reply. (Russian 
Orange Book, No. 40, SupPLEMENT, Jan. 1915, p. 27.) But there seems every rea- 
son to believe that the advice must have been given. The Russian Ambassador 
at Vienna said to the British Ambassador ‘‘that Russia had counselled Servia to 
yield * * * as far as she possibly could without sacrificing her independence.” 
(See British White Paper, No. 118, July 31, Sir M. de Bunsen to Sir Edward Grey, 
SUPPLEMENT, Oct. 1914, p. 346.) And the British representative at Belgrade tele- 
graphed Sir Edward Grey, July 25, “I think it is highly probable that the Russian 
Government have already urged the utmost moderation on the Servian Government.” 

British White Paper, No. 22, SuppLeMenNt, Oct. 1914, p. 274.) See also British 
White Paper, No. 46, Sir Edward Grey to Sir Edward Goschen, July 27, 1914, “I 
assumed that Servian reply could not have gone as far as it did unless Russia had 
exercised conciliatory influence at Belgrade.” 

As for the advice given by the French Government, see French Yellow Book, 
Nos. 26 and 36, SuppLeEMENT, April, 1915, pp. 172, 181; and British White Paper, 
No. 15, SuPPLEMENT, Oct. 1914, p. 269. 

Sir A. Nicholson, of the English Foreign Office, in conversation with the Servian 
Minister, July 3rd, expressed the hope “that Servia would endeavor to meet the 
Austrian demands in a conciliatory and moderate spirit.’ (British White Paper, 
No. 30, Sir Edward Grey to Mr. Crackanthorpe, July 25, 1914, SupPLEMENT, Oct. 
1914, pp. 278, 279.) 

For Sir Edward Grey’s official advice in the same sense, see British White Paper, 
No. 12, July 24, 1914, Sir Edward Grey to Mr. Crackanthorpe, SuPPLEMENT, Oct. 
1914, p. 267. This advice, however, appears not to have actually been tendered 
directly by the British representative at Belgrade (British White Paper, No. 22, 
SUPPLEMENT, Oct. 1914, p. 274. See also British White Paper, No. 17, SupPLEMENT, 
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tionably conciliatory in tone. But a sharp difference of opinion at once 
developed between the Powers of the Triple Entente and Germany and 
Austria, as to whether or not it was substantially responsive to the Aus- 
trian demands, or at least sufficiently so to afford a proper basis for 
discussion. M. Sazonof telegraphed the Russian Ambassadors to the 
Powers that the reply “exceeds all our expectations in its modera- 
tion and in its desire to afford the fullest satisfaction to Austria.” “ M. 
Bienvenu-Martin, Acting Minister for Foreign Affairs of France, referred 
to the reply as “Servia’s submission.” *° Sir Edward Grey likewise 
thought that the “‘Servian reply went further than could have been ex- 
pected, to meet the Austrian demands, and “involved the greatest hu- 
miliation to Servia that I [he] had ever seen a country undergo.” “ The 
German Chancellor was of the opinion that although the note showed 
‘a certain desire to meet the demands of Austria’’ nevertheless “ with- 
out some sure guarantees that Servia would carry out in their entirety 
the demands made upon her, the Austro-Hungarian Government could 
not rest satisfied in view of their past experience;"’ * while the German 
Ambassador at Vienna thought “that Servian concessions were all a 
sham.” * Count Berchtold, the Austrian Foreign Minister, said that 
“the Servian reply itself furnished proof of the insincerity of Servia’s 
promises for the future.” *’ And that Servia “had endeavored to ex- 


Oct. 1914, p. 270). But it undoubtedly reached Servia in substance and effect 
through French and Russian channels. 

‘4 Russian Orange Book, No. 33, July 27, 1914, SupPLEMENT, Jan. 1915, p. 24. 

‘® French Yellow Book, No. 61, July 27, 1914, Circular instructions of M. Bienvenu- 
Martin, SupPLEMENT, April, 1915, p. 201. See also French Yellow Book, No. 56, 
July 26, 1914, Circular instruction of M. Bienvenu-Martin in which he speaks of the 
Servian Government having “given way on all points with the exception of two small 
reservations.” 

‘6 British White Paper, No. 46, July 27, Sir Edward Grey to Sir E. Goschen, 
SUPPLEMENT, Oct. 1914, p. 291. 

‘7 British White Paper, No. 48, July 27, Sir Edward Grey to Sir M. de Bunsen, 
SUPPLEMENT, Oct. 1914, p. 292 at 294. 

‘8 British White Paper, No. 75, July 29, Sir E. Goschen to Sir Edward Grey, 
SUPPLEMENT, Oct. 1914, p. 311. 

‘9 British White Paper, No. 32, July 26, 1914, Sir M. de Bunsen to Sir Edward 
Grey, SUPPLEMENT, Oct. 1914, pp. 279, 280. 

°° British White Paper, No. 93, July 28, Russian Ambassador to Vienna, to M. 
“azonof, SuPPLEMENT, Oct. 1914, p. 325. 
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tricate herself from an embarrassing situation by means of quibbles. 
With such tactics we were only too familiar.”’°' An official Austrian 
communiqué announced that “a spirit of insincerity pervades the whole 
of this reply”’ °* and the Austrian Foreign Office, under date of July 27th, 
made detailed observations upon the terms of the Servian reply,°* with 
« view to substantiating these charges,—observations which drew from 
the Italian Minister for Foreign Affairs in conversation with the British 
Ambassador the remark that he considered many points made therein 
‘quite childish.” °* Inasmuch as the Servian reply was speedily over- 
taken and over-shadowed by other and more important questions which 
rose in the course of the negotiations, it is not necessary to examine the 
reply and the Austrian comments in detail. It will be sufficient to call 
attention to the four points which alone appear to have given rise to any 
difficulty in the discussions which took place between the Russian 
Minister for Foreign Affairs and the Austrian Ambassador at St. Peters- 
burg.°° 

Austria’s first demand was for the suppression of all anti-Austrian 
publications. In reply to this the Servian Government pledged itself 
to amend the press law at the next session of the Skuptchina, so as to 
make anti-Austrian publications severely punishable, and to amend the 
Servian Constitution ‘at the approaching revision of the Constitu- 


' Austrian Red Book, No. 41, July 28, 1914, Count Berchtold to Austrian Am- 
bassador at Lendon. 

? French Yellow Book, No. 75, July 28, 1914, SupPLEMENT, April, 1915, p. 212. 
The personal views of the Austrian and German Ambassadors at Paris as reported 
by the French Foreign Office (Russian Orange Book, No. 27, July 26th, Russian 
Chargé d’ Affaires at Paris to Russian Minister for Foreign Affairs, and French Yellow 
Book, No. 57, July 26, 1914, note for the Minister) do not appear to be entitled to 
any particular weight, inasmuch as the Ambassadors had at that time apparently 
not seen the text of the Servian reply. 

\ustrian Red Book, No. 34, July 27th, Count Berchtold to the Austro-Hungarian 
\mbassadors in Berlin, London, Rome, Paris and St. Petersburg. See also German 
White Book, SupPLEMENT, Oct. 1914, pp. 386-393. 

‘British White Paper, No. 64, July 28, 1914, Sir R. Rodd to Sir Edward Grey, 
SUPPLEMENT, Oct. 1914, p. 304. 

tussian Orange Book, No. 25, July 26, 1914, Russian Minister for Foreign 
Affairs, to Russian Ambassador at Vienna, SUPPLEMENT, Jan. 1915, p. 20; Austrian 
Red Book, No. 31, July 27, 1914, Count Szapary, Austrian Ambassador at St. Peters- 
burgh, to Count Berchtold. 
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tion” * so as to provide for the confiscation of offending publications. 
The Austrian Government, in commenting on this reply, took the posi- 
tion that Austria had sought to be sure that Servian press attacks would 
cease in the future, whereas Servia only offered “‘to make certain laws 
that may lead to the above result.” ” It is submitted, however, that 
although Austria was in a sense correct in her contention that she was 
not interested in the internal processes whereby Servia complied with 
her demands, but only in actual compliance, nevertheless it was un- 
reasonable for her in a matter of this character to call upon Servia to 
abandon the ordinary processes of civilized government in order to make 
instant compliance with Austria’s very extreme demands. If Austria 
feared that the ordinary processes of constitutional government would 
take too much time, doubtless an agreement could have been had that 
these processes should be accelerated in the particular case. It is sub- 
mitted that the Servian reply on this point was reasonable and substan- 
tially responsive to the Austrian demand. 

Austria’s fourth demand was for the removal from both the military 
and civil service of Servia of “all officers and functionaries guilty of 
propaganda against the Austro-Hungarian Monarchy, whose names 
and deeds the Austro-Hungarian Government reserves to itself the right 
to communicate to the Royal Government.” * The Servian reply stip- 
ulates that such officers only shall be removed who are proved “ by legal 
investigation’’ to have “implicated themselves in acts directed against 
the territorial integrity of the Austro-Hungarian Monarchy.” “’ Austria 
observes that this calls for conviction after a legal trial for “an anti- 
Austrian propaganda which in Servia is not usually punishable by law,”’ 
and therefore is unsatisfactory. It would seem unreasonable for Austria 
to require the dismissal of all Servian officials who might subsequently 
be named by Austria without furnishing Servia any proof of the offense 
which they were alleged to have committed, or permitting any investiga- 
tion on her part. On the other hand, if Servia by her reply intended to 


6 British White Paper, No. 39, Reply of Servian Government to Austro-Hungarian 
note, SUPPLEMENT, Oct. 1914, pp. 283-287; Austrian Red Book, No. 34. 

*? German White Paper, SUPPLEMENT, Oct. 1914, 389. 

8 British White Paper, No. 4, SuPPLEMENT, Oct. 1914, p. 256. 

59 SUPPLEMENT, Oct. 1914, p. 1914, p. 390. 
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limit compliance to a dismissal of officers convicted of crimes in the 
ordinary courts, it is easy to see that this might not meet the difficulty 
at which Austria aimed. But the difference, it is submitted, was quite 
susceptible of explanation and adjustment, granting a reasonable desire 


for adjustment on both sides. 
Servia's reply to Austria’s demand No. 5, was as follows: 


5. The Royal Servian Government must confess that it is not quite 
clear as to the sense and scope of the desire of the Austro-Hungarian 
Government to the effect that the Royal Servian Government bind it- 
self to allow the co-operation within its territory of representatives of 
the Austro-Hungarian Government, but it nevertheless declares itself 
willing to permit such co-operation as might be in conformity with 
international law and criminal procedure, as well as with friendly neigh- 
borly relations.” 


With reference to this point the Austrian Government observes: 

International law has as little to do with this question as criminal 
procedure. The question is purely one of national policing, to be solved 
by special agreement. Servia’s statement is, therefore, incomprehen- 
sible and, on account of its vague form, would give rise to insurmount- 
able difficulties if an endeavor were made to arrange the agreement. ©! 
However, under date of July 25th, Count Berchtold instructed the 
Austrian Ambassador in St. Petersburg to make confidential explana- 
tions to the Russian Government in regard to the meaning of Austrian 
demand No. 5, to the effect that it did not contemplate any “impair- 
ment of the sovereignty of Servia.’’ Count Berchtold adds, “‘The 
‘collaboration’ mentioned in clause 5 refers to the creation in Belgrade 
of a secret bureau de sureté which would work like the similar Russian 
institution in Paris and would coéperate with the Servian police and 
administration.” © Servia had not refused the Austrian demand on 
this point. Each government was claiming not to understand the pre- 
cise meaning of the other, and Austria stood ready to explain her de- 
mand to Russia. This would seem, therefore, to be a case for mutual 
explanations before a punitive expedition was resorted to. 

® SUPPLEMENT, Oct. 1914, pp. 390, 391. It will be remembered that the codpera- 
tion demanded was “‘in the suppression of the subversive movement directed against 
the territorial integrity of the monarchy.” 

6! [bid., p. 391. 

* Austrian Red Book, No. 27, Count Berchtold to Count Szapary in St. Peters- 
burg, July 25, 1914. 
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The difficulty with respect to Austria’s sixth demand was of a similar 
character. The Servian reply reads: 

6. The Royal Government naturally holds itself bound to institute 
an investigation against all such persons as were concerned in the plot 
of June 15th-28th, or are supposed to have been concerned in it, and 
are on Servian soil. As to the co-operation of special delegates of the 
Austro-Hungarian Government in this investigation, the Servian Gov- 
ernment cannot accept such co-operation, since this would be a viola- 
tion of the laws and criminal procedure. However, in individual cases, 
information as to the progress of the investigation might be given the 
Austro-Hungarian delegates.® 
As to this the Austrian Government comments that the Austrian de- 
mand was for participation on the part of Austrian representatives in 
the preliminary investigation, not the trial ‘(recherche in contradis- 
tinction to enquéte judicaire);’’ and that “if the Servian Government 
misunderstands us it does so purposely, since the difference between 


enquéte judicaire and the simple recherches must certainly be plain to it.”’ 


Here again it would seem that irrespective of whether the Servian mis- 
understanding was real or assumed, Austria, if she really desired a peace- 
ful solution, could have afforded to clear the point up by supplementary 
explanations before drawing the sword. Of course the real truth of the 
matter was, as appears over and over in the correspondence, that the 
Austrian Government and people, rightly or wrongly, thoroughly dis- 
trusted the Servian Government and people—to put it mildly; and 
therefore deemed themselves justified in refusing to deal with them 
upon the basis upon which one self-respecting nation deals with another, 
no matter how small or weak. As Count Mensdorff, the Austrian 
Ambassador to London, admitted, ‘‘on paper the Servian reply might 
seem to be satisfactory;’’ but he contended “the Servians had refused 
the one thing—the coédperation of Austrian officials and police—which 
would be a real guarantee that in practice the Servians would not carry 
on their subversive compaign against Austria.®* 

The Servian reply concludes as follows: 

If the Imperial and Royal Government are not satisfied with this 
reply, the Servian Government, considering that it is not to the common 


83 SUPPLEMENT, Oct. 1914, p. 391. 
64 British White Paper, No. 48, July 27, Sir Edward Grey to Sir M. de Bunsen, 


SuppLeMENT, Oct. 1914, p. 292 at 294. 
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interest to precipitate the solution of this question, are ready, as always, 
to accept a pacific understanding, either by referring this question to 
the decision of the International Tribunal of The Hague, or to the great 
Powers which took part in the drawing up of the declaration made by 
the Servian Government on the 18th (31st) March, 1909.® 


It is easy to understand the reasons which rendered Austria unwilling 


to submit her demands, which were so largely political in character, to 
The Hague Tribunal. This was not pressed in any quarter. But Servia’s 
other suggestion, that her alleged breach of an engagement which had 
been framed by the great Powers, be submitted to these same Powers 
for consideration, was destined to loom large in the remainder of the 


negotiations.™ 


SIR EDWARD GREY’S ATTEMPTS AT MEDIATION. AUSTRIA DECLARES WAR 
ON SERVIA 


The Servian reply was handed to the Austrian Minister at Belgrade 
at six o’clock July 25th, at the expiration of the time limit. The reply 
was pronounced unsatisfactory by the Austrian Minister, who left Bel- 
grade at six-thirty.” The Servian Government, which had ordered 
mobilization at three o’clock the afternoon of the 25th,® at once trans- 
ferred itself from Belgrade to Nish, where the Skuptchina was summoned 
to meet on Monday the 27th. Austria also proceeded to make military 
preparations,” and the German Secretary of State spoke of her inten- 
tion “to give the Servians a lesson,’ "! although it was, in his opinion, 

65 British White Paper, No. 39, SuPPLEMENT, Oct. 1914, p. 283 at 287. 

* Compare the advice given to the Servian Minister at Paris by M. Bienvenu- 
Martin, Acting Minister for Foreign Affairs of France, July 24, 1914, “above all, to 
attempt to escape from the direct grip of Austria by declaring herself ready to submit 
to the arbitration of Europe.” (French Yellow Book, No. 26, SuppLeEMENT, April, 
1915, p. 172. See supra, p. 420, note 41.) 

*? British White Paper, No. 23, July 25th, Mr. Crackanthorpe to Sir Edward Grey, 
SuPPLEMENT, Oct. 1914, p. 274. 

6* French Yellow Book, No. 50, SupPLEMENT, April, 1915, p. 191; Austrian Red 
Book, Nos. 29, 30, 39, 40. 

°° British White Paper, No. 23, SupPLEMENT, Oct. 1914, p. 274; French Yellow 
Book, No. 50, SupPLEMENT, April, 1915, p. 191. 

® French Yellow Book, No. 51, SuppLeMeEntT, April, 1915, p. 193. 

7! British White Paper, No. 18, July 25, 1914, Sir H. Rumbold to Sir Edward Grey, 
SupPLeMENT, Oct. 1914, p. 271. 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


“no question of a war, but of an ‘execution’ in a local matter.’* But 
Austria had explained on the 24th to Sir Edward Grey that the Austrian 
note was not to be considered as a formal ultimatum, but a “ demarche 
with a time limit” to be followed, if not complied with, by “ military 
preparations, not operations.” ** And Sir Edward Grey, who already 


on July 24th, in view of the seriousness of the situation, had suggested 
that the four great Powers not directly interested—Germany, Italy, 
France and Great Britain—‘should work together simultaneously at 
Vienna and St. Petersburg in favor of moderation in the event of rela- 
tions between Austria and Russia becoming threatening,” ‘* took ad- 
vantage of the further respite thus promised before “any irretrievable 
steps were taken’”’*° to continue his efforts to find a peaceful solution 
of the situation. In the course of these efforts one suggestion after 
another was put forward, abandoned, and then perhaps recurred to; 
and sometimes two or more plans were being tried out simultaneously. 
At the same time, events were moving so rapidly that instructions given 
in the morning by telegraph became out of date before they could pos- 
sibly be carried out, and had to be superseded by others, later in the 
day. 

For the sake of orderly statement, it seems desirable to consider these 
various plans separately, so far as possible, bearing in mind, however, 
that, as the dates in the foot-notes will show, they were not considered 
separately by the negotiators, but were intertwined with one another 
in almost kaleidoscopic confusion. It should also be remembered that 
although these plans are ordinarily and properly referred to as Sir Ed- 


72 French Yellow Book, No. 43, July 25th, M. Jules Cambon, French Ambassador 


at Berlin to M. Bienvenu-Martin, Acting Minister for Foreign Affairs, SupPLEMENT, 
April, 1915, p. 186. 

73 British White Paper, No. 14, July 25th, Sir Edward Grey to Sir F. Bertie and 
Sir George Buchanan, SupPpLEMENT, Oct. 1914, pp. 268, 269. In Count Berchtold’s 
original instructions to the Austrian Ambassador in London the Ambassador was 
directed to communicate this information as “strictly confidential.’’ (Austrian Red 
Book, No. 17.) 

74 British White Paper, No. 11, July 24th, Sir Edward Grey to Sir H. Rumbold, 
Counselor of the British Embassy at Berlin, SuppLEMENT, Oct. 1914, p. 266. See 
also British White Paper, No. 10, Sir Edward Grey to Sir F. Bertie, British Ambassa- 
dor at Paris, SUPPLEMENT, Oct. 1914, p. 265 

75 British White Paper, No. 26, July 25, 1914, Sir Edward Grey to Sir M. de Bun- 


sen, SUPPLEMENT, Oct. 1914, pp. 276, 277. 
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ward Grey’s plans, and although he was their chief initiator, and on 
account of the peculiar position which Engand held to the situation, 
of necessity their chief proponent, his efforts were ably seconded by the 
French and Russian Foreign Offices, and by the Ambassadors of the 
three Entente Powers, particularly by M. Jules Cambon, French Am- 
bassador at Berlin, whose contributions to the negotiations will be more 


particularly referred to later on. 


The Suggestion that Austria Should Regard the Servian Reply as a Basis 
for Discussion 


When first advised by the British Chargé in Belgrade of what the 
substance of the Servian reply was expected to be, Sir Edward Grey ex- 
pressed to the German Ambassador the hope “ that the German Govern- 
ment will feel able to influence the Austrian Government to take a 
favorable view of it.’”’”° This suggestion was at once seconded at Berlin 
and Vienna by the Italian Government.” But the most that the German 
Government would do with this suggestion was to “pass it on” to the 
Cabinet at Vienna.” It came to nothing; but its fate is not even re- 
corded in the published correspondence. After the full text of the Servian 
reply had been received in London on July 27th, Sir Edward Grey again 
urged upon the German Ambassador that it should “at least be treated 
as a basis for discussion and pause,” and that the ‘German Government 
should urge this at Vienna.” This suggestion was also transmitted to 
Vienna by the German Government; but the Austrian Government 
declined to act on Sir Edward Grey’s suggestion. The grounds of its 
refusal are stated in a memorandum transmitted to the German Govern- 


6 British White Paper, No. 27, July 25th, Sir Edward Grey to Sir F. Bertie, 
Sir H. Rumbold and Sir George Buchanan, SupPLEMENT, Oct. 1914, p. 277. 

77 British White Paper, No. 63, July 28, 1914, Sir R. Rodd to Sir Edward Grey, 
SupPPLEMENT, Oct. 1914, p. 304. 

78 British White Paper, No. 34, July 26, 1914, Sir H. Rumbold to Sir Edward Grey, 
SUPPLEMENT, Oct. 1914, p. 281. 

? British White Paper, No. 46, July 27th, Sir Edward Grey to Sir E. Goschen, 
SUPPLEMENT, Oct. 1914, p. 291. 

80 German official memorandum, German White Book, SupPpLEMENT, Oct. 1914, 
p. 377; British White Paper, No. 67, July 28, 1914, Sir Edward Grey to Sir E. Gos- 
chen, SupPLEMENT, Oct. 1914, pp. 305, 306; Austrian Red Book, No. 43, July 28th, 


Count Berchtold to Count Szogyeny in Berlin. 
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ment on July 29th, after the opening of hostilities between Austria 
and Servia. They are, first, 


that Servia’s reply by no means conveys an assent to all our 
vith one sole exception, as Sir Edward Grey seems to assume, but 
contrary, contains reservations in almost every clause, so that 
the concessions is essentially reduced. 
entirely rejected covers the very points which would hay 
some guarantee for the realization of our object.>! 


And second, that the Austrian Government 


to its sincere regret, no longer is in a position to meet the Servian reply 
in the spirit of the British suggestions, since at the time when the Cer- 
man request was presented here, a state of war already existed between 
the Dual Monarchy and Servia, and thus the Servian reply had been 
superseded by events. *! 


The German official memorandum on the negotiations, published in 


the German White Book, only makes mention of the second ground 


upon which Austria refused to regard the Servian note as a basis for‘dis- 


cussion. The German memorandum on this point reads: 


The Austro-Hungarian Government, in full appreciation of our 
mediatory activity, replied to this proposal that, coming as it did after 
the opening of hostilities, it was too late.°* 


Sir Edward Grey had, however, also telegraphed his suggestion that 
the Servian note be made the basis for discussion and pause, direct to 
the British Ambassador at Vienna, and it was presented on July 28th, 
before the Austrian declaration of war. But to no avail. Sir M. de 
Bunsen reports that the “ Minister for Foreign Affairs said, quietly but 
firmly, that no discussion could be accepted on basis of Servian note; 
that war would be declared today, and that well-known pacific character 
of Emperor as well as, he might add, his own, might be accepted as a 


guarantee that war was both just and inevitable.” *’ It would seem, 
’1 Austrian Red Book, No. 44, Count Berchtold to the Austro-Hungar 
sadors in St. Petersburg, London, Paris and Rome. 
82 German White Book, SuPPLEMENT, Oct. 1914, p. 377. See also British White 
Paper, No. 75, July 29, 1914, Sir E. Goschen to Sir Edward Grey 
Oct. 1914, p. 311. 
8 British White Paper, No. 62, July 28th, Sir M. de Bunsen to Sir Edward Grey, 
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therefore, that the refusal of the Austrian Gdvernment to consider Sir 
Edward Grey’s suggestion that the Servian reply be made a basis for 
discussion—a suggestion twice presented in Vienna before the Austrian 
declaration of war—must be defended, if at all, upon the unsatisfactory 
character of the reply, and not upon the ground that the suggestion 
came too late for consideration. 

Although the Austrian declaration of war on Servia naturally put an 
end to the idea of further discussions on the basis of the Servian reply, 
between Austria and Servia, substantially the same idea recurs again 
and again during the negotiations in the various proposals for conversa- 
tions between Austria and Russia, with a view to so modifying or inter- 


preting the Austrian note as to admit of its acceptance by Servia. 


Mediation by a Conference of the Four Powers 


Sir Edward Grey’s original suggestion that the four great Powers not 
directly interested—Germany, Italy, France and Great Britain—-should 
use their influence at Vienna and St. Petersburg in favor of peace was 
cordially accepted and supported by France.®* Italy was evidently 
ready to do her part * and the German Foreign Office appeared to regard 
the general suggestion hopefully. As early as July 25th the British 
Embassy at Berlin reported to Sir Edward Grey that the German Secre- 
tary of State had said that “if the relations between Austria and Russia 
became threatening he was quite ready to fall in with your suggestion 
as to the four Powers working in favor of moderation at Vienna and St. 
Petersburg.” ®* Sir Edward Grey had pointed out that he was interested 
in the matter not because of any British interest in the original difference 
between Austria and Servia, but solely because the peace of Europe 

84 French Yellow Book, No. 56, July 26, 1914, Circular instruction of M. Bienvenu- 
Martin, SupPLEMENT, April, 1915, p. 196; French Yellow Book, No. 50, July 26, 1914; 
British White Paper, No. 51, SupPLEMENT, Oct. 1914, p. 296. 

6 French Yellow Book, No. 51, July 26, 1914, M. Barrere, French Ambassador at 
Rome, to M. Bienvenu-Martin, Acting Minister for Foreign Affairs, SupPLEMENT, 
April, 1915, p. 193. 

% British White Paper, No. 18, July 25, Sir H. Rumbold to Sir Edward Grey, 
SUPPLEMENT, Oct. 1914, pp. 71, 72; French Yellow Book, No. 67, July 27, M. Jules 
Cambon, French Ambassador at Berlin, to M. Bienvenu-Martin, Acting Minister 
for Foreign Affairs, SUPPLEMENT, April, 1915, p. 205. 
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might become involved * through the entry of Russia into the conflict. 
The German Foreign Office emphasized this point of view, and made it 
clear that it would not be a party to any interposition between Austria 
and Servia.* This distinction, however, obviously could have no prac- 


tical meaning since the difference between Austria and Russia resulted 
from the difference between Austria and Servia and could only be 
adjusted by adjusting that difference.” And difficulties speedily devel- 
oped when it was sought to put the proposed plan for four Power media- 


tion into practice. 

On July 26th Sir Edward Grey suggested that the Ambassadors of 
France, Italy and Germany be instructed to confer with him at London 
“for the purpose of discovering an issue which would prevent compli- 
cations,’ Servia, Austria and Russia meanwhile being requested to sus- 
pend “active military operations,’ pending the conference.” France 
and Italy °° accepted this proposition at once.2* The Russian Foreign 
Minister replied that he had begun conversations with the Austro- 
Hungarian Ambassador, under conditions which led him to hope for 
favorable results; but if these conversations proved ineffectual, he was 


* British White Paper, No. 25, July 25, Sir Edward Grey to Sir H. Rumbold, 
SupPLEMENT, Oct. 1914, p. 276. 

8 German White Book, Annex 13, July 25, 1914, telegram from the Imperial Ger- 
man Chancellor to the German Ambassador to London, SupPLEMENT, Oct. 1914, p. 
403. 

8 French Yellow Book, No. 74, M. Jules Cambon, French Ambassador at Berlin, 
to M. Bienvenu-Martin, Acting Minister for Foreign Affairs, July 27th, SupPLEMENT, 
April, 1915, p. 210; Austrian Red Book, No. 47, July 29, 1914, Count Szapary to 
Count Berchtold. 

” British White Paper, No. 36, July 26, Sir Edward Grey to Sir F. Bertie and Sir 
R. Rodd, SupPLEMENT, Oct. 1914, p. 282. 

French Yellow Book, No. 70, July 27, M. Bienvenu-Martin, Acting Minister for 
l‘oreign Affairs, to M. de Fleuriau, French Chargé d’ Affaires at London, SupPLEMENT, 
April, 1915, p. 207; British White Paper, No. 42, July 27, Sir F. Bertie to Sir Edward 
Grey, SUPPLEMENT, Oct. 1914, p. 288; British White Paper, No. 51, July 27, Sir F. 
Bertie to Sir Edward Grey, SUPPLEMENT, Oct. 1914, p. 296; British White Paper, 
No. 52, July 28, note communicated by the French Embassy, SupPLEMENT, Oct. 1914, 
p. 297. 

2 British White Paper, No. 35, July 26, Sir R. Rodd to Sir Edward Grey, SupPLe- 
MENT, Oct. 1914, p. 281; British White Paper, No. 49, July 27, Sir Edward Grey to 
Sir R. Rodd, SuppLeMeEnt, Oct. 1914, pp. 294, 295. 

*8 Italy accepted the same day the proposition was made—July 26th—France on 


July 27th. 
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“ready to accept the British proposal or any other proposal of a kind 
that would bring about a favorable solution of the conflict.’’ * 

Sir Edward Grey’s proposal was brought to the attention of the Ger- 
man Foreign Secretary by the British, French and Italian Ambassadors 
on July 27th. In talking to the British Ambassador, Herr von Jagow 
raised the objection that the proposed conference ‘would practically 
amount to a court of arbitration, and could not in his opinion be called 
together except at the request of Austria and Russia.’”” The British 
Ambassador replied that he was sure that Sir Edward Grey’s idea 
“had nothing to do with arbitration, but meant that representatives 
of the four nations not directly interested should discuss and suggest 
means for avoiding a dangerous situation.” “© But the German Foreign 
Secretary still maintained that “such a conference was not practica- 
ble.’ Finally he referred to the proposed conversations between the 
Ministers for Foreign Affairs for Germany and Austria, and expressed 
the opinion that it would be best to await the outcome of these con- 
versations.” 

When M. Jules Cambon, the French Ambassador, in his turn sup- 
ported the British proposal for a conference in a conversation with the 
German Foreign Secretary and received the same answer which had 
been given to the British Ambassador, he records that he made the 


following reply: 


[ replied to Herr von Jagow that I regretted his answer, but that the 
great object which Sir Edward Grey had in view went beyond any ques- 
tion of form; that what was important was the codperation of England 


“ British White Paper, No. 53, July 27, M. Sazonof, Russian Premier, to Count 
Benekendorff, Russian Ambassador at London, communicated July 28, SupPLEMENT, 
Oct. 1914, pp. 297, 298; Russian Orange Book, No. 32, SuppLEMENT, Jan. 1915, p. 23; 
British White Paper, No. 55, July 27, Sir George Buchanan to Sir Edward Grey, re- 
ceived July 28, SuppLEMENT, Oct. 1914, pp. 298, 299; French Yellow Book, No. 80, 
SupPLeMENT, April, 1915, p. 229. 

British White Paper, No. 43, SuppLemMent, Oct. 1914, p. 288; French Yellow 
Book, Nos. 74, 81, SupPpLEMENT, April, 1915, pp. 210, 230. 

* British White Paper, No. 43, July 27, Sir E. Goschen to Sir Edward Grey. This 
explanation was confirmed by Sir Edward Grey the next day. British White Paper, 
No. 67, Supptement, Oct. 1914, p. 305. Compare Ambassador Jules Cambon’s 
account of this interview between Herr von Jagow and Sir E. Goschen, French 
Yellow Book, No. 73, SupPLEMENT, April, 1915, p. 209. 

” British White Paper, No. 43, SuPPLEMENT, Oct. 1914, p. 288. 
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and France with Germany and Italy in a work of peace; that this co 
operation could take effect through common démarches at St. Peters- 
burgh and at Vienna; that he had often expressed to me his regret at 
seeing the two allied groups always opposed to one another in Europe; 
that there was here an opportunity of proving that there was a European 
spirit, by showing four Powers belonging to the two groups acting in 
common agreement to prevent a conflict.” 


Herr von Jagow then referred to Germany’s engagements to Austria. 
M. Cambon countered with France’s engagements to Russia. The 
Secretary of State set up the distinction between an Austro-Russian and 


an Austro-Servian dispute. M. Cambon replied that the “one is the 


consequence of the other.’”’” His account proceeds: 


As the Secretary of State persisted in saying that he was obliged to 
keep his engagements towards Austria, I asked him if he was bound to 
follow her everywhere with his eyes blindfolded, and if he had taken note 
of the reply of Servia to Austria which the Servian Chargé d’ Affaires had 
delivered to him this morning. “I have not yet had time,” he said. “I 
regret it. You would see that except on some points of detail Servia has 
vielded entirely.” * * * As Herr von Jagow gave me no clear reply, 
I asked him whether Germany wished for war. He protested energet- 
ically, saying that he knew what was in my mind, but that it was wholly 
incorrect. * * * Herr von Jagow protested anew that he was ready 
to join England and France in a common effort, but that it was necessary 
to find a form for this intervention which he could accept, and that the 
Cabinets must come to an understanding on this point.® 


The German Foreign Secretary then spoke hopefully of direct conver- 
sations between Berlin and St. Petersburg. M.Cambon concludes his 
account of this interview, one of the most interesting documents in the 


whole diplomatic correspondence, as follows: 


In my opinion it would be well to ask Sir Edward Grey, who must 
have been warned by Sir Edward Goschen of the refusal to his proposal 
in the form in which it was made, to renew it under another form, so 
that Germany would have no pretext for refusing to associate herself 
with it, and would have to assume the responsibilities that belong to her 
in the eyes of England.” 


% French Yellow Book, No. 74, July 27, M. Jules Cambon, French Ambassador at 
Berlin, to M. Bienvenu-Martin, Acting Minister for Foreign Affairs, SuPpPLEMENT, 
April, 1915, p. 210. 

*® French Yellow Book, No. 74, SupPLEMENT, April, 1915, p. 210. 


DIPLOMATIC CORRESPONDENCE LEADING UP TO THE WAR 435 


On the same day that these interviews were taking place in Berlin, 
the German Ambassador in London assured Sir Edward Grey that the 
German Government accepted the proposition for mediation between 
Austria and Russia “in principle.”’ '™ 

The next morning, July 28th, the British, French and Italian Am- 
bassadors in Berlin, on comparing notes on their respective confer- 
ences of the day before with Herr von Jagow agreed, in the language 
of the French Ambassador, that the German Foreign Secretary’s posi- 
tion was one of “accepting in principle the idea of joining in a démarche 
with England, Italy and ourselves, but rejecting any idea of a confer- 
ence.”’ ©! M. Cambon adds: “To place the responsibility in the proper 
quarter, we must take care to ask Germany to state precisely what she 
wishes.”’ '°? Sir E. Goschen in reporting this interview of the Ambas- 
sadors, says, 

We found that while refusing the proposed conference, he (the German 
Foreign Secretary) had said to all of us that nevertheless he desired to 
work with us for the maintenance of general peace. We therefore deduce 
that if he is sincere in this wish he can only be objecting to the form of 
your proposal! 


And very possibly as a result of a suggestion from M. Jules Cambon, 
Sir E. Goschen adds, “perhaps he himself could be induced to suggest 
lines on which he would find it possible to work with us.”” The evening 
of the same day (July 28th) the German Chancellor sent for Sir E. 
Goschen and. went over the ground with him once more, explaining that 
he could not accept the conference idea because it would in his opinion 
“have had appearance of an areopagus consisting of two Powers of each 


group sitting in judgment upon the two remaining Powers,” and adding, 


“his inability to accept proposed conference must not be regarded as 
militating against his strong desire for effective codperation. * * * A 


© British White Paper, No. 46, Sir Edward Grey to Sir E. Goschen, SUPPLEMENT, 
Oct. 1914, p. 291. 

0! French Yellow Book, No. 81, July 28, M. Jules Cambon, French Ambassador 
at Berlin, to M. Bienvenu-Martin, Acting Minister for Foreign Affairs, SuPPLEMENT, 
April, 1915, p. 230. 

02 French Yellow Book, No. 81. 

03 British White Paper, No. 60, July 28, Sir E. Goschen to Sir Edward Grey, 
SuppLeMENT, Oct. 1914, p. 202. 


130 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


war between the great Powers must be avoided’’ were his last 


words.”’ 14 


Direct Conversations Between Austria and Russia 


The method upon which the German Government apparently relied 
to handle the situation and avoid war between the great Powers was, 
as we have seen, that of direct conversations between Austria and Russia. 
This method, which was at once cordially welcomed by Great Britain,‘ 
appears to have been originally suggested by the German Ambassador 
at St. Petersburg to the Russian Minister for Foreign Affairs.' But 
just how far the German Government was willing to go in furthering 
these conversations is not clearly apparent from the correspondence. 
In reporting his interview with the German Chancellor on the evening 
of July 28th, already referred to, Sir E. Goschen quotes him as giving 
assurances “that he was doing his very best both at Vienna and St. 
Petersburg to get the two governments to discuss the situation directly 
with each other, and in a friendly way.” But the Russian Chargé 
d’ Affaires at Berlin, who had been instructed to ask the German Min- 
ister for Foreign Affairs to support in Vienna the Russian proposal that 
there should be a private exchange of views between the Austrian Ambas- 
sador at St. Petersburg and the Russian Minister for Foreign Affairs, 
with a view to drawing up a “ wording of the Austro-Hungarian demands 
which would be acceptable to both parties,’ obtained a somewhat dif- 
ferent impression of the German attitude. He reports that 
Jagow answered that he was aware of this proposal, and that he agreed 
with Pourtalés [the German Ambassador at St. Petersburg] that as 
Szapary [the Austrian Ambassador at St. Petersburg] had begun this 
conversation he might as well go on with it. He would telegraph in 

‘ British White Paper, No. 71, July 28, Sir E. Goschen to Sir Edward Grey, 
SUPPLEMENT, Oct. 1914, p. 308. 

105 British White Paper, No. 67, July 28, Sir Edward Grey to Sir E. Goschen, 
SUPPLEMENT, Oct. 1914, pp. 305-306; No. 69, July 28, Sir Edward Grey to Sir George 
Buchanan, SUPPLEMENT, Oct. 1914, pp. 306-7. 

* British White Paper, No. 78, July 29, Sir George Buchanan to Sir Edward Grey, 
SUPPLEMENT, Oct. 1914, p. 313. See also British White Paper, No. 55, SupPLEMENT, 


Oct. 1914, p. 299. 
107 British White Paper, No. 71, July 28, 1914, Sir E. Goschen to Sir Edward Grey, 


SUPPLEMENT, Oct. 1914, p. 308. 
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this sense to the German Ambassador at Vienna. I begged him to press 
Vienna with greater insistence to adopt this conciliatory line; Jagow 
answered that he could not advise Austria to give way.'” 

And the telegram of the German Chancellor to the German Ambassador 
in London, of the same date, bears out this impression. It merely says: 
‘We have communicated to Count Berchtold the wish of Mr. Sazonof for 
a direct talk with Vienna;” ! 7. e., it would seem that the Russian 


“passed on.”’ 


suggestion had again merely been 

The official German memorandum which accompanies and explains 
the correspondence submitted in the German White Paper makes no 
direct reference to the Austro-Russian conversations at this stage of 
the proceedings,'’® although it does refer to Germany’s mediatory 
activity in bringing about the resumption of these conversations at a 
later stage, on July 29th.''' But whatever may have been the degree 
of support lent by Germany to these conversations, it was insufficient, 
for they were halted almost before they were officially begun, by a 
refusal on the part of the Austrian Government to discuss the essential 
matter at issue, 7. e., the terms of the Austrian note and the Servian 
reply. 

To understand the course taken by the conversations it is necessary 
to recur to the situation on July 25th, when Austria declined to extend 
the time limit, declared the Servian reply unsatisfactory, and broke off 
diplomatic relations with Servia. At this time Count Berchtold, the 
Austrian Minister for Foreign Affairs, sent an elaborate confidential 
dispatch to the Austrian Ambassador at St. Petersburg, which, differing 
from the tone of assured optimism which pervaded the conversations 
and public communications of the German Foreign Office and Ambas- 
sadors during this period of the negotiations, showed a frank recognition 
of the serious possibilities of the situation, and instructed the Austrian 

08 Russian Orange Book, No. 38, July 27, Russian Chargé d’Affaires at Berlin to 
Russian Minister for Foreign Affairs, SupPLEMENT, Jan. 1915, p. 26. Compare 
French Yellow Book, No. 81, M. Jules Cambon, French Ambassador at Berlin, to 
M. Bienvenu-Martin, Acting Minister for Foreign Affairs, July 28, 1914, Seppie- 
MENT, April, 1915, p. 230. 

9 German White Paper, Annex 15, telegram of Imperial German Chancellor to 
the Imperial German Ambassador in London, July 27, SupPLEMENT, Oct. 1914, p. 404. 

10 See German memorandum, SuPPLEMENT, Oct. 1914, pp. 372-377. 
it SUPPLEMENT, October, 1914, p. 378. 
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Ambassador generally as to the line he was to take in endeavoring to 
prevent Russian intervention in the Austro-Servian dispute. Count 
Berchtold’s recognition of the gravity of the situation which had arisen 
sufficiently appears from the opening paragraphs of this dispatch, which 


read as follows: 

In resolving to proceed firmly against Servia, we are fully aware that 
a conflict with Russia may result from the existing Servian differences. 
Yet, in determining our attitude toward Servia, we could not allow our- 
selves to be influenced by this possibility, because fundamental considera- 
tions of our home policy have forced us to put an end to a situation 
which enables Servia, under Russia’s promise of immunity, to threaten 
this empire constantly and to do so unpunished and unpunishable. 

In case Russia should consider that the moment for an accounting 
with the Central European Powers has come, and therefore a priori be 
resolved to make war, the following instructions would appear to be 
useless. 

Count Berchtold proceeds to set forth the motives and intentions of 

Austria, emphasizing the point that Austria is not acting from selfish 
motives, and giving the general assurance that 
although we have no ambitions for territorial expansion and do not in- 
tend to infringe upon the integrity of Servia, as you already have pointed 
out, still we are determined to go to any length to ensure the acceptance 
of our demands.!"* 
The dispatch concludes with the further assurance that “our action 
against Servia, whatever form it may take, is altogether conservative 
and has no object except the necessary maintenance of our position in 
Europe.” |'° This dispatch was not intended for textual communication 
to the Russian Government, but merely for the general guidance of the 
Ambassador and subject to his discretion as to the time and manner in 
which the ideas therein contained should be availed of in his communica- 
tions with the Russian Government. The dispatch reads on this point: 
* * * * it is left to your discretion to make proper use of it at the right 
time and in a suitable manner in your conference with M. Sazonof and 
the Prime Minister.'! 

112 Austrian Red Book, No. 26, July 25, 1914, Count Berchtold to Count Szapary, 


in St. Petersburg. (Italics the author’s.) 
113 Austrian Red Book, No. 26, Count Berchtold to Count Szapary, in St. Peters- 


burg, July 25, 1914. 
The diplomatic correspondence does not definitely show the time and manner in 
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Apparently the Austrian Ambassador did not see any suitable oppor- 
tunity to carry out his instructions until the afternoon of the next day, 
the 26th, when, according to the account of M. Paléologue, the French 
Ambassador at St. Petersburg, he was sent for by the Russian Foreign 
Minister in order “to come to a ‘frank and loyal explanation.’’’ '™ 
(‘ount Szapary then told Mr. Sazonof that he had the impression that 
\ustria’s attitude was misunderstood in Russia, and thought to be 
aggressive, whereas in fact Austria’s object was “self-preservation and 
self-defense against a hostile propaganda threatening the integrity of 
the monarchy, carried on by word, writing and deed.” 1° 

Mr. Sazonof agreed that this purpose was legitimate, but criticized 
the form of the Austrian note. Count Szapary’s report of the conversa- 
tion then proceeds: 

He had studied the note since its presentation, he observed, and would 
like to peruse it once more with me, if I had time to do so. 

I responded that I was at his disposal, but was neither authorized to 
discuss the wording of the note nor to give an interpretation of it. His 
remarks, however, would be of greatest interest. The minister then 
analyzed all the points of our note and this time found that seven of the 
ten clauses were, on the whole, acceptable. He took exception only to 
the two clauses dealing with the coéperation of Austria-Hungarian 
officials in Servia and to the clause concerning the dismissal of officers 
and officials to be designated by us. Those clauses he qualified as un- 
acceptable in their present form.' 


The Russian Foreign Minister telegraphed an account of this interview, 
to which he referred as “a long and friendly conversation,” to the 


which these assurances were conveyed to the Russian Foreign Minister. In his dis- 


patch to Count Berchtold, of July 29, 1914 (Austrian Red Book, No. 47), Count 
Szapary refers to these assurances as having already been given. And in a dispatch 
of the Russian Chargé d’ Affaires at Paris to the Russian Minister for Foreign Affairs, 
July 26, 1914, the Chargé reports the German Ambassador to France as having re- 
ferred to them on that date. Presumably therefore, they were given at the interview 
of Count Szapary with the Russian Minister for Foreign Affairs on the afternoon of 
July 26, which is discussed in the text. They were repeated in various forms during 
the course of the negotiations, and great importance was attached to them by Ger- 
many and Austria. 

\\ French Yellow Book, No. 54, M. Paléologue, French Ambassador to St. Peters- 
burg, to M. Bienvenu-Martin, Acting Minister for Foreign Affairs, July 26, 1914, 
SuppLeMENT, April, 1915, p. 194. 

115 Austrian Red Book, No. 31, July 27, 1914, Count Szapary, in St. Petersburg, 


to Count Berchtold. 
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Russian Ambassador at Vienna !"° with instructions to acquaint Count 
Berchtold with the substance thereof, and to request him to instruct the 
Austrian Ambassador at St. Petersburg to continue the conversations 
with a view to finding a formula which would “prove acceptable to 
Servia, while giving satisfaction with respect to the chief of her de- 
mands.” |” At the same time, as we have seen, Mr. Sazonof appealed 
to Berlin for support for his proposal at Vienna.!"® 

The Russian Ambassador carried out his instructions on July 28th, 


as appears from a telegram of that date from Count Berchtold to the 


Austrian Ambassador at St. Petersburg. Count Berechtold rehearses 
his conversation with the Russian Ambassador, and the latter’s proposi- 
tion, and then proceeds: 

I replied that I could not agree to such a proposal. Nobody in Austria- 


116 Russian Orange Book, No. 25, Russian Minister for Foreign Affairs to the 
tussian Ambassador at Vienna, July 26, 1914, ScppLeMENT, January, 1915, p. 20. 

There would seem to be no doubt from the similarity of the two accounts that the 
conversation referred to in Mr. Sazonof’s telegram of July 26th is the same as that 
reported by the Austrian Ambassador in his telegram of July 27th (Austrian Red 
Book, No. 31), although it will be noted that Count Szapary’s dispatch dated the 
27th begins ‘‘ Have just had a long interview with Mr. Sazonof.”’ The conversation 
appears to have taken place “on the afternoon of July 26th”? (German White Paper, 
German memorandum, SuPPLEMENT, Oct. 1914, p. 375) which would easily account 
for one of the telegrams reporting it being dated the 27th. 

As further fixing the time of the interview as the 26th, see British White Paper, 
No. 56, Sir M. de Bunsen to Sir Edward Grey, July 27th, SupPpLemMEeNT, Octo- 
ber, 1914, p. 299 at 300; and British White Papers, Nos. 44, 45, Sir G. Buchanan to 
Sir Edward Grey, July 27th, SupPpLEMENT, Oct. 1914, pp. 289-291. 

117 Russian Orange Book, No. 25, Russian Minister for Foreign Affairs to Russian 
\ mbassador at Vienna, July 26, 1914, SuPPLEMENT, Jan. 1915, p. 20. It appears from 
Mr. Sazonof’s telegram that he had made this suggestion to Count Szapary, and his 
instructions to the Russian Ambassador in fact take the form of directing him to 
bring the substance of his conversation with Count Szapary to Count Berchtold’s 
attention. Textually this portion of his telegram reads: 

‘With this object in view it seemed to me most desirable that the Austro-Hun- 
garian Ambassador should be authorized to enter into a private exchange of views in 
order to redraft certain articles of the Austrian note of the 10th [23rd] July in con- 
sultation with me. This method of procedure would perhaps enable us to find a 
formula which would prove acceptable to Servia, while giving satisfaction to Austria 
in respect of the chief of her demands, Please convey the substance of this telegram 
to the Minister for Foreign Affairs in a judicious and friendly manner.” (Russian 
Orange Book, No. 25, SUPPLEMENT, Jan. 1915, p. 20.) 

‘See supra, p. 436, and notes 108 and 109. 
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Hungary would understand or approve such a discussion of a note which 
we already had found unsatisfactory. Such a discussion appears all the 
more impossible since public opinion is already deeply and generally 
excited, as the Ambassador must be well aware. Moreover, we have 
leclared war on Servia today.!% 

The Russian Ambassador, on the same date, reported the failure of 


lis mission, in the following language: 


(Count Berchtold replied that he was well aware of the gravity of the 
situation and of the advantages of a frank explanation with the St. 
Petersburg Cabinet. He told me that, on the other hand, the Austro- 
Hungarian Government, who had only decided, much against their 
will, on the energetic measures which they had taken against Servia, 
could no longer recede, nor enter into any discussion of the terms of the 
Austro-Hungarian note.'”’ 


And so the direct conversations between Austria and Russia, from 
which so much had been hoped, failed of their purpose. Trie, they were 
resumed two days later, as a result apparently of German advice at 


Vienna,'*! and it was then explained on the part of Austria that they 
had been broken off through a misunderstanding.'*? But by that time 
other and graver issues had arisen, and the resumed conversations were 
cut short by mobilization and war. 

The circumstances under which the conversations were resumed will 
be dealt with in detail in a subsequent article. It is sufficient for present 
purposes to point out that on July 28th, Austria definitely declined to 
continue direct conversations with Russia with respect to the terms of 


the Austrian note to Servia and the Servian reply. 


’ Austrian Red Book, No. 40, Count Berchtold to Count Szapary in St. Peters- 
burg. 

Russian Orange Book, No. 45, Russian Ambassador to Vienna to Russian Min- 
ister for Foreign Affairs, July 28, 1914, SupPLEMENT, Jan. 1915, p. 29 at 30. See also 
British White Paper, No. 74, Sir M. de Bunsen to Sir Edward Grey, July 28, SupPie- 
MENT, Oct. 1914, p. 310; No. 78, Sir George Buchanan to Sir Edward Grey, July 29, 
SUPPLEMENT, Oct. 1914, p. 313. 

‘German White Paper, German memorandum, SUPPLEMENT, Oct. 1914, p. 378. 

> Austrian Red Book, No. 47, Count Szapary to Count Berchtold, July 29, 1914; 
No. 49, Count Berchtold to Count Szapary in St. Petersburg, July 30, 1914; No. 50, 
Count Berchtold to Count Szapary in St. Petersburg, July 30, 1914. French Yellow 
Book, No. 104, M. Dumaine, French Ambassador at Vienna, to M. Viviani, French 
Minister for Foreign Affairs, SUPPLEMENT, April, 1915, p. 247. 
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On the same day Austria formally declared war on Servia.'* 


Assuming in favor of the Allies that one hundred years of history have 
shown that there is an Eastern question, and that this question is ad- 
mittedly a matter of common concern for the great Powers of Europe, 
and concluding from the diplomatic correspondence itself that Austro- 
Servian relations had been recognized by all parties since 1909 as forming 
a part of this common concern; 

Assuming in favor of Germany and Austria that the circumstances 
surrounding the assassinations of Serajevo gave Austria a legitimate 
eause of complaint against Servia, and concluding from the ex parte 
evidence presented on behalf of Austria and included in the diplomatic 
correspondence that Servia ought to have offered spontaneously to 
start an investigation of Austria’s allegations of complicity on the part 
of Servian officials in the assassinations; 

[It is submitted that the correspondence from the Austrian note of 
July 23rd to the Austrian declaration of war on Servia shows that 
Austria and Germany assumed at the outset a provocative and inad- 
missible attitude and consistently declined during this period to modify 
that attitude; that on the other hand the Powers of the Triple Entente 
and particularly Great Britain—during the period in question, consist- 
ently sought to preserve the peace of Europe. Up to this point, there- 
fore, it is submitted that the onus of bringing on the war rests unmis- 
takably with Germany and Austria. If a justification of Austria and 


Germany is to be made out on the official documents, it must rest on the 


correspondence subsequent to July 28th, which will be considered in a 
subsequent article. 
WILLIAM CULLEN DeNNIs. 
123 Austrian Red Book, No. 37, Count Berchtold to the Royal Servian Minister for 


Foreign Affairs at Belgrade; British White Paper, No. 73, Sir M. de Bunsen to Sir 
Edward Grey, July 28, 1914, SuppLEMENT, Oct. 1914, p. 310. 
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EDITORIAL COMMENT 
AMERICAN NEUTRALITY 


In a letter dated January 8, 1915, from the Honorable William J. 
Stone, of the Foreign Relations Committee of the Senate, to the Secre- 
tary of State, some twenty grounds of complaint are set forth by Austro- 
(jerman sympathizers against the United States, which has, in the 
opinion of the sympathizers, shown partiality to Great Britain, France 
and Russia as against Germany and Austria during the present war 
between those Powers. It is unnecessary to enumerate the categories 
summarized by Senator Stone in his letter, as they are dealt with one 
by one, and in their order of statement, in the detailed and convincing 
reply which Secretary Bryan made on January 20, 1915: 

443 
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Secretary Bryan’s letter follows in full: ' 


DEPARTMENT OF STATE, 
Washington, January 20, 1918. 

Dear Mr. Stone: I have received your letter of the 8th instant, 
referring to frequent complaints or charges made in one form or another 
through the press that this Government has shown partiality to Great 
Britain, France, and Russia against Germany and Austria during 
the present war, and stating that you have received numerous letters 
to the same effect from sympathizers with the latter powers. You 
summarize the various grounds of these complaints and ask that you 
be furnished with whatever information the department may have 
touching these points of complaint, in order that you may be informed 
as to what the true situation is in regard to these matters. 

In order that you may have such information as the department 
has on the subjects referred to in your letter, I will take them up seriatim. 

(1) Freedom of communication by submarine cables versus censored 
communication by wireless. 

The reason that wireless messages and cable messages require dif- 
ferent treatment by a neutral Government is as follows: 

Communications by wireless can not be interrupted by a belliger- 
ent. With a submarine cable it is otherwise. The possibility of cutting 
the cable exists, and if a belligerent possesses naval superiority the 
cable is cut, as was the German cable near the Azores by one of Ger- 


many’s enemies and as was the British cable near Fanning Island 
by a German naval force. Since a cable is subject to hostile attack, 
the responsibility falls upon the belligerent and not upon the neutral 
to prevent cable communication. 

A more important reason, however, at least from the point of view 


of a neutral Government, is that messages sent out from a wireless 
station in neutral territory may be received by belligerent warships 
on the high seas. If these messages, whether plain or in cipher, direct 
the movements of warships or convey to them information as to the 
location of an enemy’s public or private vessels, the neutral territory 
becomes a base of naval operations, to permit which would be essentially 
unneutral. 

As a wireless message can be received by all stations and vessels 
within a given radius, every message in cipher, whatever its intended 


1 Senate Document, No. 716, 63d Congress, 3d Session. 
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destination, must be censored; otherwise military information may 
be sent to warships off the coast of a neutral. It is manifest that a 
submarine cable is incapable of becoming a means of direct communi- 
cation with a warship on the high seas. Hence its use can not, as a 
rule, make neutral territory a base for the direction of naval operations. 

2) Censorship of mails and in some cases repeated destruction of 
American letters on neutral vessels. 

As to the censorship of mails, Germany as well as Great Britain has 
pursued this course in regard to private letters falling into their hands. 
The unquestioned right to adopt a measure of this sort makes objec- 
tion to it inadvisable. 

It has been asserted that American mail on board of Dutch steamers 
has been repeatedly destroyed. No evidence to this effect has been 
filed with the Government, and therefore no representations have 
been made. Until such a case is presented in concrete form, this Govern- 
ment would not be justified in presenting the matter to the offending 
belligerent. Complaints have come to the department that mail on 
board neutral steamers has been opened and detained, but there seem 
to be but few cases where the mail from neutral countries has not been 
finally delivered. When mail is sent to belligerent countries open and 
is of a neutral and private character it has not been molested, so far 
as the department is advised. 

(3) Searching of American vessels for German and Austrian subjects 
on the high seas and in territorial waters of a belligerent. 

So far as this Government has been informed, no American vessels 
on the high seas, with two exceptions, have been detained or searched 
by belligerent warships for German and Austrian subjects. One of 
the exceptions to which reference is made is now the subject of a rigid 
investigation, and vigorous representations have been made to the 
offending Government. The other exception, where certain German 


passengers were made to sign a promise not to take part in the war, 
has been brought to the attention of the offending Government with 
a declaration that such procedure, if true, is an unwarranted exercise 
of jurisdiction over American vessels in which this Government will 


not acquiesce. 

An American private vessel entering voluntarily the territorial 
waters of a belligerent becomes subject to its municipal laws, as do 
the persons on board the vessel. 

There have appeared in certain publications the assertion that failure 
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to protest in these cases is an abandonment of the principle for which 
the United States went to war in 1812. If the failure to protest were 
true, which it is not, the principle involved is entirely different from 
the one appealed to against unjustifiable impressment of Americans 


in the British Navy in time of peace. 

(4) Submission without protest to British violations of the rules regard- 
ing absolute and conditional contraband as laid down in The Hague con- 
ventions, the declaration of London, and international law. 

There is no Hague convention which deals with absolute or con- 
ditional contraband, and, as the declaration of London is not in force, 
the rules of international law only apply. As to the articles to be re- 
garded as contraband, there is no general agreement between nations. 
It is the practice for a country, either in time of peace or after the 
outbreak of war, to declare the articles which it will consider as absolute 
or conditional contraband. It is true that a neutral Government is 
seriously affected by this declaration as the rights of its subjects or citi- 
zens may be impaired. But the rights and interests of belligerents 
and neutrals are opposed in respect to contraband articles and trade 
and there is no tribunal to which questions of difference may be readily 
submitted. 

The record of the United States in the past is not free from criti- 
cism. When neutral this Government has stood for a restricted list 
of absolute and conditional contraband. As a belligerent, we have 
contended for a liberal list, according to our conception of the neces- 
sities of the case. 

The United States has made earnest representations to Great Britain 
in regard to the seizure and detention by the British authorities of 
all American ships or cargoes bona fide destined to neutral ports, on 
the ground that such seizures and detentions were contrary to the 
existing rules of international law. It will be recalled, however, that 
American courts have established various rules bearing on these matters. 
The rule of “continuous voyage”’ has been not only asserted by Ameri- 
can tribunals but extended by them. They have exercised the right 
to determine from the circumstances whether the ostensible was the 
real destination. They have held that the shipment of articles of contra- 
band to a neutral port ‘‘to order,” from which, as a matter of fact, 
cargoes had been transshipped to the enemy, is corroborative evidence 
that the cargo is really destined to the enemy instead of to the neutral 


port of delivery. It is thus seen that some of the doctrines which ap- 
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pear to bear harshly upon neutrals at the present time are analogous 
to or outgrowths from policies adopted by the United States when it 
was a belligerent. The Government therefore can not consistently 
protest against the application of rules which it has followed in the past, 
unless they have not been practiced as heretofore. 

5) Acquiescence without protest to the inclusion of copper and other 
articles in the British lists of absolute contraband. 

The United States has now under consideration the question of 
the right of a belligerent to include “copper unwrought”’ in its list 
of absolute contraband instead of in its list of conditional contraband. 
As the Government of the United States has in the past placed “all 
articles from which ammunition is manufactured” in its contraband 
list, and has declared copper to be among such materials, it necessarily 
finds some embarrassment in dealing with the subject. 

Moreover, there is no instance of the United States acquiescing in 
Great Britain’s seizure of copper shipments. In every case, in which 
it has been done, vigorous representations have been made to the 
British Government, and the representatives of the United States 
have pressed for the release of the shipments. 

(6) Submission without protest to interference with American trade to 
neutral countries in conditional and absolute contraband. 

The fact that the commerce of the United States is interrupted by 
Great Britain is consequent upon the superiority of her navy on the 


high seas. History shows that whenever a country has possessed 
that superiority our trade has been interrupted and that few articles 
essential to the prosecution of the war have been allowed to reach 
its enemy from this country. The department’s recent note to the 
British Government, which has been made public, in regard to deten- 
tions and seizures of American vessels and cargoes, is a complete answer 


to this complaint. 

Certain other complaints appear aimed at the loss of profit in trade, 
which must include at least in part trade in contraband with Germany ; 
while other complaints demand the prohibition of trade in contraband. 
which appear to refer to trade with the allies. 

(7) Submission without protest to interruption of trade in conditional 
contraband consigned to private persons in Germany and Austria, thereby 
supporting the policy of Great Britain to cut off all supplies from Germany 
and Austria. 

As no American vessel so far as known has attempted to carry con- 
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ditional contraband to Germany or Austria-Hungary, no ground of 
complaint has arisen out of the seizure or condemnation by Great 
3ritain of an American vessel with a belligerent destination. Until 
a case arises and the Government has taken action upon it criticism 
is premature and unwarranted. The United States in its note of De- 
cember 28 to the British Government strongly contended for the 
principle of freedom of trade in articles of conditional contraband not 
destined to the belligerent’s forces. 

8) Submission to British interference with trade in petroleum, rubber, 
leather, wool, etc. 

Petrol and other petroleum products have been proclaimed by 
Great Britain as contraband of war. In view of the absolute neces- 
sity of such products to the use of submarines, aeroplanes, and motors, 
the United States Government has not yet reached the conclusion 
that they are improperly included in a list of contraband. Military 
operations to-day are largely a question of motive power through 
mechanical devices. It is therefore difficult to argue successfully 
against the inclusion of petroleum among the articles of contraband. 
As to the detention of cargoes of petroleum going to neutral countries, 
this Government has, thus far successfully, obtained the release in 
every case of detention or seizure which has been brought to its atten- 
tion. 

Great Britain and France have placed rubber on the absolute con- 
traband list and leather on the conditional contraband list. Rubber 
is extensively used in the manufacture and operation of motors and, 
like petrol, is regarded by some authorities as essential to motive power 
to-day. Leather is even more widely used in cavalry and infantry 
equipment. It is understood that both rubber and leather, together 
with wool, have been embargoed by most of the belligerent countries. 
It will be recalled that the United States has in the past exercised the 
right of embargo upon exports of any commodity which might aid the 
enemy’s cause. 

9) The United States has not interfered with the sale to Great Britain 
and her allies of arms, ammunition, horses, uniforms, and other muni- 
tions of war, although such sales prolong the conflict. 

There is no power in the Executive to prevent the sale of ammuni- 


tion to the belligerents. 
The duty of a neutral to restrict trade in munitions of war has never 
been imposed by international law or by municipal statute. It has 
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never been the policy of this Government to prevent the shipment of 
arms or ammunition into belligerent territory, except in the case of 
neighboring American Republics, and then only when civil strife pre- 
vailed. Even to this extent the belligerents in the present conflict, 
when they were neutrals, have never, so far as the records disclose, 
limited the sale of munitions of war. It is only necessary to point to 
the enormous quantities of arms and ammunition furnished by manu- 
factu: ‘rs in Germany to the belligerents in the Russo-Japanese war 
and in the recent Balkan wars to establish the general recognition of 

the propriety of the trade by a neutral nation. | 

It may be added that on the 15th of December last the German 
ambassador, by direction of his Government, presented a copy of a 
memorandum of the Imperial German Government which, among 
other things, set forth the attitude of that Government toward traffic 
in contraband of war by citizens of neutral countries. The Imperial 
Government stated that “‘under the general principles of international 
law, no exception can be taken to neutral States letting war material 
go to Germany’s enemies from or through neutral territory,” and that 
the adversaries of Germany in the present war are, in the opinion of 
the Imperial Government, authorized to “draw on the United States 
contraband of war and especially arms worth billions of marks.”” These 
principles, as the ambassador stated, have been accepted by the United 
States Government in the statement issued by the Department of 
State on October 15 last, entitled “‘ Neutrality and trade in contraband.” 
Acting in conformity with the propositions there set forth, the United 
States has itself taken no part in contraband traffic, and has, so far 
as possible, lent its influence toward equal treatment for all belligerents 
in the matter of purchasing arms and ammunition of private persons 
in the United States. 

(10) The United States has not suppressed the sale of dum-dum bullets 
to Great Britain. 

On December 5 last the German ambassador addressed a note to the 
department, stating that the British Government had ordered from the 
Winchester Repeating Arms Co. 20,000 “riot guns,” model 1897, and 
50,000,000 “buckshot cartridges” for use in such guns. The depart- 
ment replied that it saw a published statement of the Winchester Co., 
the correctness of which the company has confirmed to the depart- 
ment by telegraph. In this statement the company categorically 
denies that it has received an order for such guns and cartridges from 
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or made any sales of such material to the British Government, or to 
any other Government engaged in the present war. The ambassador 
further called attention to “information, the accuracy of which is not 
to be doubted,” that 8,000,000 cartridges fitted with ‘‘mushroom 
bullets” had been delivered since October of this year by the Union 
Metallic Cartridge Co. for the armament of the English army. In 
reply the department referred to the letter of December 10, 1914, 
of the Remington Arms-Union Metallic Cartridge Co., of New York, 
to the ambassador, called forth by certain newspaper reports of state- 
ments alleged to have been made by the ambassador in regard to the 
sales by that company of soft-nosed bullets. 

From this letter, a copy of which was sent to the department by 
the company, it appears that instead of 8,000,000 cartridges having 
been sold, only a little over 117,000 were manufactured and 109,000 
were sold. The letter further asserts that these cartridges were made 
to supply a demand for a better sporting cartridge with a soft-nosed 
bullet than had been manufactured theretofore, and that such cart- 
ridges can not be used in the military rifles of any foreign powers. 
The company adds that its statements can be substantiated and that 
it is ready to give the ambassador any evidence that he may require 
on these points. The department further stated that it was also in 
receipt from the company of a complete detailed list of the persons 
to whom these cartridges were sold, and that from this list it appeared 
that the cartridges were sold to firms in lots of 20 to 2,000 and one 
lot each of 3,000, 4,000, and 5,000. Of these only 960 cartridges went 
to British North America and 100 to British East Africa. 

The department added that, if the ambassador could furnish evi- 
dence that this or any other company is manufacturing and selling 
for the use of the contending armies in Europe cartridges whose use 
would contravene The Hague Conventions, the department would be 
glad to be furnished with this evidence, and that the President would, 
in case any American company is shown to be engaged in this traffic, 
use his influence to prevent so far as possible sales of such ammunition 
to the powers engaged in the European war, without regard to whether 
it is the duty of this Government, upon legal or conventional grounds, 
to take such action. 

The substance of both the ambassador’s note and the department’s 


reply have appeared in the press. 
The department has received no other complaints of alleged sales 
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of dum-dum bullets by American citizens to belligerent Govern- 
ments. 

(11) British warships are permitted to lie off American ports and 
intercept neutral vessels. 

The complaint is unjustified from the fact that representations 
were made to the British Government that the presence of war ves- 
sels in the vicinity of New York Harbor was offensive to this Govern- 
ment and a similar complaint was made to the Japanese Government 
as to one of its cruisers in the vicinity of the port of Honolulu. In 
both cases the warships were withdrawn. 

It will be recalled that in 1863 the department took the position 
that captures made by its vessels after hovering about neutral ports 
would not be regarded as valid. In the Franco-Prussian War Presi- 
dent Grant issued a proclamation warning belligerent warships against 
hovering in the vicinity of American ports for purposes of observation 
or hostile acts. The same policy has been maintained in the present 
war, and in all of the recent proclamations of neutrality the Presi- 
dent states that such practice by belligerent warships is “unfriendly 
and offensive.” 

12) Great Britain and her allies are allowed without protest to dis- 
regard American citizenship papers and passports. ‘ 

American citizenship papers have been disregarded in a compara- 
tively few instances by Great Britain, but the same is true of all the 
belligerents. Bearers of American passports have been arrested in 
all the countries at war. In every case of apparent illegal arrest the 
United States Government has entered vigorous protests with request 
for release. The department does not know of any cases, except one 
or two which are still under investigation, in which naturalized Germans 
have not been released upon representations by this Government. 
There have, however, come to the department’s notice authentic cases 
in which American passports have been fraudulently obtained and used 
by certain German subjects. 

The Department of Justice has recently apprehended at least four 
persons of German nationality who, it is alleged, obtained American 
passports under pretense of being American citizens and for the pur- 
pose of returning to Germany without molestation by her enemies 
during the voyage. There are indications that a systematic plan had 
been devised to obtain American passports through fraud for the 
purpose of securing safe passage for German officers and reservists 
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desiring to return to Germany. Such fraudulent use of passports by 
(jermans themselves can have no other effect than to cast suspicion 
upon American passports in general. New regulations, however, 
requiring among other things the attaching of a photograph of the 
bearer to his passport, under the seal of the Department of State, 
and the vigilance of the Department of Justice, will doubtless prevent 
any further misuse of American passports. 

(13) Change of policy in regard to loans to belligerents. 

War loans in this country were disapproved because inconsistent 
with the spirit of neutrality. There is a clearly defined difference be- 
tween a war loan and the purchase of arms and ammunition. The 
policy of disapproving of war loans affects all governments alike, so that 
the disapproval is not an unneutral act. The case is entirely different 
in the matter of arms and ammunition, because prohibition of ex- 
port not only might not, but, in this case, would not, operate equally 
upon the nations at war. Then, too, the reason given for the dis- 
approval of war loans is supported by other considerations which are 
absent in the case presented by the sale of arms and ammunition. 
The taking of money out of the United States during such a war as 
this might seriously embarrass the Government in case it needed to 
borrow money and it might also seriously impair this Nation’s ability 
to assist the neutral nations which, though not participants in the 
war, are compelled to bear a heavy burden on account of the war, and, 
again, a war loan, if offered for popular subscription in the United 
States would be taken up chiefly by those who are in sympathy with 
the belligerent seeking the loan. The result would be that great num- 
bers of the American people might become more earnest partisans, 
having material interest in the success of the belligerent, whose bonds 
they hold. These purchases would not be confined to a few, but would 
spread generally throughout the country, so that the people would 
be divided into groups of partisans, which would result in intense 
bitterness and might cause an undesirable, if not a serious, situation. 
On the other hand, contracts for and sales of contraband are mere 
matters of trade. The manufacturer, unless peculiarly sentimental, 
would sell to one belligerent as readily as he would to another. No 
general spirit of partisanship is aroused—no sympathies excited. The 
whole transaction is merely a matter of business. 

This Government has not been advised that any general loans have 


been made by foreign governments in this country since the Presi- 
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dent expressed his wish that loans of this character should not be 
made, 

14) Submission to arrest of native-born Americans on neutral vessels 
and in British ports and their imprisonment. 

The general charge as to the arrest of American-born citizens on 
board neutral vessels and in British ports, the ignoring of their pass- 
ports, and their confinement in jails, requires evidence to support it. 
That there have been cases of injustice of this sort is unquestionably 
true, but Americans in Germany have suffered in this way as Ameri- 
cans have in Great Britain. This Government has considered that 
the majority of these cases resulted from overzealousness on the part 
of subordinate officials in both countries. Every case which has been 
brought to the attention of the Department of State has been promptly 
investigated and, if the facts warranted, a demand for release has 
been made. 

(15) Indifference to confinement of noncombatants in detention camps 
in England and France. 

As to the detention of noncombatants confined in concentration 
camps, all the belligerents, with perhaps the exception of Servia and 
Russia, have made similar complaints and those for whom this Gov- 
ernment is acting have asked investigations, which representatives 
of this Government have made impartially. Their reports have shown 
that the treatment of prisoners is generally as good as possible under 
the conditions in all countries, and that there is no more reason to 
say that they are mistreated in one country than in another coun- 
try or that this Government has manifested an indifference in the 
matter. As this department’s efforts at investigations seemed to 
develop bitterness between the countries, the department on Novem- 
ber 20 sent a circular instruction to its representatives not to under- 
take further investigation of concentration camps. 

Sut at the special request of the German Government that Mr. Jack- 
son, former American minister at Bucharest, now attached to the 
American embassy at Berlin, make an investigation of the prison 
camps in England, in addition to the investigations already made, 
the department has consented to dispatch Mr. Jackson on this special 
mission. 

(16) Failure to prevent transshipment of British troops and war material 
across the territory of the United States. 

The department has had no specifie case of the passage of convoys 
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of troops across American territory brought to its notice. There have 
been rumors to this effect, but no actual facts have been presented. 
The transshipment of reservists of all belligerents who have requested 
the privilege has been permitted on condition that they travel as in- 
dividuals and not as organized, uniformed, or armed bodies. The 
(jerman Embassy has advised the department that it would not be 
likely to avail itself of the privilege, but Germany’s ally, Austria- 
Hungary, did so. 

Only one case raising the question of the transit of war material 
owned by a belligerent across United States territory has come to 
the department’s notice. This was a request on the part of the Cana- 
dian Government for permission to ship equipment across Alaska to 
the sea. The request was refused. 

(17) Treatment and final internment of German steamship “Geier”’ 
and the collier ‘‘ Locksun”’ at Honolulu. 

The Geier entered Honolulu on October 15 in an unseaworthy con- 
dition. The commanding officer reported the necessity of extensive 
repairs which would require an indefinite period for completion. The 
vessel was allowed the generous period of three weeks to November 7 
to make repairs and leave the port, or, failing to do so, to be interned. 
A longer period would have been contrary to international practice, 
which does not permit a vessel to remain for a long time in a neutral 
port for the purpose of repairing a generally run-down condition due 
to long sea service. Soon after the German cruiser arrived at Hono- 
lulu a Japanese cruiser appeared off the port and the commander of 
the Geier chose to intern the vessel rather than to depart from the 
harbor, 

Shortly after the Geier entered the port of Honolulu the steamer 
Locksun arrived. It was found that this vessel had delivered coal to 
the Geter en route and had accompanied her toward Hawaii. As she 
had thus constituted herself a tender or collier to the Geter she was 
accorded the same treatment and interned on November 7. 

18) Unfairness to Germany in rules relative to coaling of warships in 
Panama Canal Zone. 

By proclamation of November 13, 1914, certain special restrictions 
were placed on the coaling of warships or their tenders or colliers in 
the Canal Zone. These regulations were framed through the col- 
laboration of the State, Navy, and War Departments and without 
the slightest reference to favoritism to the belligerents. Before these 
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regulations were proclaimed, war vessels could procure coal of the 
Panama Railway in the zone ports, but no belligerent vessels are known 
to have done so. Under the proclamation fuel may be taken on by 
belligerent warships only with the consent of the canal authorities 
and in such amounts as will enable them to reach the nearest accessible 
neutral port; and the amount so taken on shall be deducted from the 
amount procurable in United States ports within three months there- 
after. Now, it is charged the United States has shown partiality 
because Great Britain and not Germany happens to have colonies 
in the near vicinity where British ships may coal, while Germany 
has no such coaling facilities. Thus, it is intimated the United States 
should balance the inequalities of geographical position by refusing 
to allow any warships of belligerents to coal in the canal until the war 
is over. As no German warship has sought to obtain coal in the Canal 
Zone the charge of discrimination rests upon a possibility which during 
several months of warfare has failed to materialize. 

(19) Failure to protest against the modifications of the Declaration of 
London by the British Government. 

The German Foreign Office presented to the diplomats in Berlin 
a memorandum dated October 10, calling attention to violations of 
and changes in the Declaration of London by the British Government 
and inquiring as to the attitude of the United States toward such 
action on the part of the allies. The substance of the memorandum 
was forthwith telegraphed to the department on October 22 and was 
replied to shortly thereafter to the effect that the United States had 
withdrawn its suggestion, made early in the war, that for the sake of 
uniformity the Declaration of London should be adopted as a tem- 
porary code of naval warfare during the present war, owing to the 
unwillingness of the belligerents to accept the declaration without 
changes and modifications, and that thenceforth the United States 
would insist that the rights of the United States and its citizens in the 
war should be governed by the existing rules of international law. 

As this Government is not now interested in the adoption of the 
Declaration of London by the belligerents, the modifications by the 
belligerents in that code of navai warfare are of no concern to it except 
as they adversely affect the rights of the United States and those of 
its citizens as defined by international law. In so far as those rights 
have been infringed the department has made every effort to obtain 
redress for the losses sustained. 
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(20) General unfriendly attitude of Government toward Germany and 
Austria. 

If any American citizens, partisans of Germany and Austria-Hungary, 
feel that this administration is acting in a way injurious to the cause 
of those countries, this feeling results from the fact that on the high 
seas the German and Austro-Hungarian naval power is thus far in- 
ferior to the British. It is the business of a belligerent operating on 
the high seas, not the duty of a neutral, to prevent contraband from 
reaching an enemy. Those in this country who sympathize with Ger- 
many and Austria-Hungary appear to assume that some obligation 
rests upon this Government in the performance of its neutral duty to 
prevent all trade in contraband, and thus to equalize the difference 
due to the relative naval strength of the belligerents. No such obliga- 
tion exists; it would be an unneutral act, an act of partiality on the 
part of this Government to adopt such a policy if the Executive had 
the power to do so. If Germany and Austria-Hungary cannot import 
contraband from this country it is not, because of that fact, the duty 
of the United States to close its markets to the allies. The markets 
of this country are open upon equal terms to all the world, to every 
nation, belligerent or neutral. 

The foregoing categorical replies to specific complaints is sufficient 
answer to the charge of unfriendliness to Germany and Austria-Hungary. 
I am, my dear Senator, 

Very sincerely, yours, 


Hon. WILLIAM J. STONE, W. J. Bryan, 


Chairman Committee on Foreign Relations, 
United States Senate, Washington, D. C. 


SEIZURE AND DETENTION OF NEUTRAL CARGOES—VISIT AND SEARCH— 
CONTINUOUS VOYAGE 


A striking feature of the European war, from the standpoint of the 
application of the principles of international naval law, is the inability 
or disinclination of some of the belligerents to exercise the right of 
visit and search in the manner in which it has heretofore usually been 
exercised, their failure to draw the well-recognized distinction between 
absolute and conditional contraband in applying the doctrine of con- 
tinuous voyage, and the detention and requisition of neutral cargoes 
to which the preceding doctrines have been applied in the past in lieu 
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of their release or condemnation. The closing of the North Sea has 
in addition given neutral vessels which desire to follow the route via 
the north of Ireland and Scotland the choice of running the risk of 
being sunk by a mine by pursuing that course or going through the 
English Channel, and thus practically to visit the numerous cruisers 
stationed there. 

Qn December 26, 1914, the State Department of the United 
States sent a note to Great Britain protesting against the frequent 
seizures and detentions of American cargoes destined to neutral Euro- 
pean ports, a policy which the Secretary of State said exceeds ‘the 
manifest necessity of a belligerent and constitutes restrictions upon 
the rights of American citizens on the high seas which are not justified 
by the rules of international law or required under the principle of 
self-preservation.”’ Waiving for the time being objections to the in- 
clusion of certain articles in the lists of absolute and conditional con- 
traband, the United States protested against the seizure and deten- 
tion of articles listed as absolute contraband shipped from the United 
States to neutral countries on the ground that those countries do not 
prohibit the exportation of such articles. Furthermore, attention was 
called to the inconsistency in the British practice with reference to 
shipments of copper to Italy, which were seized in spite of the fact 
that Italy had by decree prohibited the export of copper. The United 
States objected also to the seizure and detention of American cargoes of 
foodstuffs and other articles of conditional contraband, destined to neu- 
tral territory, without any evidence to show that the shipments had in 
reality a “ belligerent destination.’”’ It was further alleged that cargoes 
of this character have been seized for fear that they would ultimately 
reach enemy territory, although not so intended by the shippers. These 
acts, it was stated, greatly impaired the legitimate trade and commerce 
of the United States, which admitted Great Britain’s right as a bel- 
ligerent to visit and search on the high seas the vessels of American 
citizens or other neutral vessels carrying American cargoes, and to 
detain them ‘‘when there is sufficient evidence to justify a belief that 
contraband articles are in their cargoes.” But “this Government can 
not without protest permit American ships or American cargoes to be 
taken into British ports and there detained for the purpose of searching 
generally for evidence of contraband, or upon presumptions created by 
special municipal enactments which are clearly at variance with inter- 
national law and practice.” 
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Great Britain made a preliminary reply on January 7, 1915, and 
on February 10, 1915, a long and detailed answer to the American pro- 
test was made. Statistics showing the condition of American trade both 
before and after the outbreak of the war were given, which Great Britain 
claimed ‘‘show conclusively that the naval operations of Great Britain 
are not the cause of any diminution in the volume of American exports,”’ 
and that it may be fairly inferred from them that ‘‘not only has the 
trade of the United States with the neutral countries in Europe been 
maintained, as compared with previous years, but also that a substan- 
tial part of this trade was in fact a trade intended for the enemy coun- 
tries going through neutral ports by routes to which it was previously 
unaccustomed.” 

Great Britain denied that its policy of seizing cargoes destined to 
neutral ports is inconsistent with the general fundamental principle of 
international law that a belligerent is entitled to capture contraband 
goods on their way to the enemy. Sir Edward Grey said: 


Though the right is ancient, the means of exercising it alter and develop with the 
changes in the methods and machinery of commerce. A century ago the difficulties 
of land transport rendered it impracticable for the belligerent to obtain supplies of 
sea-borne goods through a neighboring neutral country. Consequently, the bellig- 
erent actions of his opponents neither required nor justified any interference with 
shipments on their way to a neutral port. * * * The advent of steam power has 
rendered it as easy for a belligerent to supply himself through the ports of a neutral 
contiguous country as through his own, and has therefore rendered it impossible 
for his opponent to refrain from interfering with commerce intended for the enemy 
merely because it is on its way to a neutral port. 


In support of this statement he referred to the action of the United 
States in the Civil War in applying for the first time the doctrine of 
continuous voyage to the capture of contraband, and added: 


If our belligerent rights are to be maintained, it is of the first importance for us to 
distinguish between what is really bona fide trade intended for the neutral country 
concerned and the trade intended for the enemy country, [by making] careful in- 
quiry with regard to the destination of particular shipments of goods even at the 
risk of some slight delay to the parties interested. If such inquiries were not made, 


or 


either the exercise of our bellgierent rights would have to be abandoned 
else it would be necessary to indulge in indiscriminate captures of neutral goods and 
their detention throughout all the period of the resulting Prize Court proceed- 
ings. * * * It may well be that the system of making such inquiries is to a 
certain extent a new introduction * * * but it is a departure which is wholly 
to the advantage of neutrals, and which has been made for the purpose of relieving 
them so far as possible from loss and inconvenience. 
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On the question of the necessity of taking vessels into port for the 
purpose of carrying out an effective search, it is contended that the 
large modern steamships are capable of pursuing their voyages irrespec- 
tive of the conditions of the weather, that many of the neutral merchant- 
men are encountered in places and under conditions which render 
the launching of a boat impossible, and that it is necessary to take them 
into calm water in order that the visiting officer may go aboard. The 
action of the United States in the Civil War and of the belligerents in 
the Russo-Japanese War and second Balkan War are cited in support 
of this practice. The note denies that it is the practice of nations to 
rest the conclusion of the search upon the evidence found on the ship, 
and not upon circumstances ascertained from external sources, and the 
action of the United States in the Civil War and in the Spanish-American 
War is cited in support of this position. The note concludes this sub- 
ject as follows: 


No Power in these days can afford during a great war to forego the exercise of the 
right of visit and search. Vessels which are apparently harmless merchantmen can 
be used for carrying and laying mines, and even fitted to discharge torpedoes. Sup- 
plies for submarines can without difficulty be concealed under other cargo. The only 
protection against these risks is to visit and search thoroughly every vessel appear- 
ing in the zone of operations, and if the circumstances are such as to render it im- 
possible to carry it out at the spot where the vessel was met with, the only practicable 
course is to take the ship to some more convenient locality for the purpose. To do 
so is not to be looked upon as a new belligerent right, but as an adaptation of the 
existing right to the modern conditions of commerce. 


In answer to the American complaint concerning the seizure and 
detention of conditional contraband destined to neutral ports, Great 
Britain admitted that the Order in Council of August 20, 1914, made 
no distinction between absolute and conditional contraband in the 
application of the doctrine of continuous voyage, and imposed upon 
neutral owners of contraband drastic conditions as to the burden of 
proof of the guilt or innocence of the shipment. It was set forth, how- 
ever, that, as the result of negotiations with the United States, this 
practice was modified by an Order in Council on October 29, 1914, 
which admitted in large measure the principle of non-interference with 
conditional contraband on its way to neutral ports, and maintained the 
right to seize only when the ship’s papers afford no information as to 
the person for whom the goods are intended or when the goods are ad- 
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dressed to a person in the enemy territory. In defense of seizures of 


this kind, Sir Edward Grey said: 

It is only reasonable that a belligerent should be entitled to regard as suspicious 
cases where the shippers of the goods do not choose to disclose the name of the in- 
dividual who is to receive them. * * * In the peculiar circumstances of the 
present struggle, where the forces of the enemy comprise so large a proportion of 
the population, and where there is so little evidence of shipments on private as dis- 
tinguished from Government account, it is most reasonable that the burden of proof 


should rest upon the claimant. 


Great Britain did not deny that she had formerly championed the 
principle that a belligerent should abstain from interference with food- 
stuffs intended for the civil population, but doubt was expressed as to 
whether the existing rules with regard to conditional contraband which 
are intended to protect such supplies are effective and suitable under 
present conditions. The approval by Bismarck in 1885 of the treatment 
of rice not intended for the military forces as contraband of war was 
referred to and the conclusion drawn that “in the absence of some 
certainty that the rule would be respected by both parties to this con- 
flict, we feel great doubt whether it should be regarded as an estab- 
lished principle of international law.”’ The note mentions the “elaborate 
machinery”’ organized by Germany for the supply of its army with 
foodstuffs from overseas, the tremendous war organization which ob- 
tains in Germany in which there is no clear division between those 
whom the Government is responsible for feeding and those whom it is 
not, the control by the government of all the foodstuffs in the country, 
and expresses Great Britain’s conviction that the power to requisition 
will be used to the fullest extent in order to make sure that the wants 
of the military are supplied, from which the conclusion is drawn that 
“the reason for drawing a distinction between foodstuffs intended for 
the civil population and those for the armed forces or enemy govern- 
ment disappears when the distinction between the civil population and 
the armed forces itself disappears.’’ More statistics are cited to show 
that supplies have been reaching neutral ports from the United States 
to an unprecedented extent since the outbreak of the war. 

The note refers to the great inconvenience to which the war is ex- 
posing the commerce of all countries through the serious shortage in 
shipping available for ocean transport with the consequent result of 
excessive freights, but it denies that this is caused by Great Britain’s 
interference with neutral ships, holding that ‘‘the detention of neutral 
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ships by his Majesty’s Government with a view to the capture of con- 
traband trade on its way to the enemy has not contributed nearly so 
much to the shortage of shipping as has the destruction of neutral 
vessels by submarine mines indiscriminately laid by the enemy on the 
high seas, many miles from the coast, in the track of merchant vessels.” 

As evidence of the liberal treatment of neutral commerce by Great 
Britain, the note mentions a rule of the Prize Court which allows the 
release of cargoes without the necessity of entering a claim in the court 
by simply producing the documents of title to the officer representing 
the Crown, who, later, in order to avoid the delays of interdepartmental 
communication, was succeeded by a special committee which sits daily, 
receives full reports by telegraph as soon as a ship reaches port, and 
decides whether it may be allowed to proceed and whether her cargo 
or any part of it must be discharged and put into the Prize Court. 
Whenever proceedings are instituted against portions of the cargo of 
neutral ships, every effort is made to secure the speedy discharge of the 
cargo and the release of the ship, and where the ship is held for the 
action of the prize courts it may, pending adjudication, be released 
on. bail. 

Finally, special attention is directed to the jurisdiction of the British 
Prize Court to deal with any claim for compensation by a neutral 
arising from the interference with ship or goods by the British naval 
forces. 


MINES, SUBMARINES AND WAR ZONES-—-THE ABSENCE OF BLOCKADE 


Another striking feature of the present war is the absence of blockade 
formally declared and applied in the way in which that doctrine has 
been previously recognized, namely, by the actual patrol of the enemy’s 
coasts and waters with a sufficient number of cruisers to prevent in- 
gress and egress. In its place ‘military areas’’ or “war zones,” de- 
pending for their effectiveness upon submarine mines and torpedo 
boats, have been established not only within the enemy’s waters, but 
upon the high seas. The penalty meted out to neutrals for entering 
these zones is not the penalty which may be legitimately invoked for 
breach of blockade, namely, confiscation of vessel or cargo after con- 
demnation by a prize court, but, in case a neutral ship comes in con- 
tact with a mine or is encountered by a submarine, it must almost 
inevitably be sunk with its cargo regardless of whether either be guilty 
or innocent, and the passengers and crew, whether combatants or non- 
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combatants, left to the precarious fate of saving their own lives in the 
ship’s boats or of being rescued by vessels which may happen along at 
that time. 

The use of mines in the sea is not a novelty of naval warfare intro- 


duced in the present war. They were successfully used in the American 
Civil War for the defense of harbors and the destruction of blockading 
ships, but the area affected was limited to territorial waters, within 
which nations have the right to protect themselves by all means at 
their disposal. It is when such deadly engines of destruction are placed 
beyond the territorial jurisdiction or are allowed to drift there that the 


right of neutral nations to the freedom of the seas is impinged upon. 
In protesting against the reported use by Peru in its war with Chile 
in 1880 of ‘‘boats containing explosive materials” which were set adrift 
on the chance of their coming in contact with some of the blockading 
squadron, Mr. Evarts, Secretary of State, said that such means of 
warfare, so dangerous to neutrals, should “be at once checked, not only 
for the benefit of Peru, but in the interest of a wise and chivalrous 
warfare, which should constantly afford to neutral Powers the highest 
possible consideration.”’! And the Chinese Government bitterly com- 
plained of the losses sustained by its subjects in both life and property 
owing to the destruction of Chinese vessels by floating mines, not only 
during but after the Russo-Japanese War, which may or may not have 
been placed within territorial waters. It remained for the leading mari- 
time nations of the world in the present conflict, claiming to represent 
its highest civilization, openly to place mines in certain strategic parts 
of the high seas and formally to warn neutral vessels to keep out of 
them. 

According to a statement made in the House of Commons by Prime 
Minister Asquith on November 17, 1914, Great Britain ‘deliberately 
abstained, and abstained entirely, from the use of mines during the 
first two months of the war outside British territorial waters, but even- 
tually found it necessary to adopt counter-measures in order to cope 
with the German policy of mine-laying combined with their submarine 
activity. A mine field was therefore laid across the southern portion 
of the North Sea in such a way as to guard the approaches to the Eng- 
lish Channel and due public warning was given in accordance with 
the Hague convention.”’ * 

' Moore’s International Law Digest, Vol. VII, p. 366. 

2 London Times, November 18, 1914. 
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Shortly thereafter the French Ministry of Marine announced that 
France had been forced to take similar measures in the Adriatic as a 
precaution against the activity of the Austro-Hungarian submarines. 
A danger zone was delimited, comprising the territorial waters of 
Austria-Hungary and the channels between the islands on the Dalma- 
tian coast, and neutral ships were warned of the dangers of navigating 
those waters.® 

On October 17, 1914, Russia announced that, in view of the presence 
of German submarines at the entrance to the Gulf of Finland, and the 
placing by the enemy of bombs and torpedoes near the Russian coast, 
the Russian naval authorities were compelled to have recourse to similar 
steps, and gave warning that navigation would be dangerous in a zone 
bounded by the Russian coast, by Par. 15° 50’ N. Lat., and by the 
M. 21° E. Long., and likewise the entrance to the Gulf of Riga and the 
coast waters of the Aland Archipelago.* 

On November 3, 1914, the British Admiralty announced that be- 
ginning with November 5, 1914, the whole of the North Sea would be 
considered a military area, within which merchant shipping of all kinds, 
traders of all countries, fishing craft and all other vessels would be ex- 
posed to the gravest dangers from mines which have been laid and 
from war ships searching vigilantly by night and day for suspicious 
craft. All ships passing a line drawn from the northern point of the 
Hebrides through the Faroe Islands to Iceland would do so at their 
peril. The ships of all countries wishing to trade to and from Norway, 
the Baltic, Denmark and Holland were advised to proceed by way of the 
English Channel and the Straits of Dover, where sailing directions would 
be given them. They were warned of the dangers they would encounter 
by entering this area except in strict accordance with the Admiralty’s 
directions, but, ‘‘by strict adherence to these routes, the commerce of 
all countries will be able to reach its destination in safety, so far as 
Great Britain is concerned, but any straying, even for a few miles, 
from the course thus indicated may be followed by fatal consequences.” 

In justification of this unprecedented action in closing to neutral 
navigation a stretch of the open sea approximately 500 miles in length, 
as well as a large sea upon which neutral nations depend for their water- 
borne foreign commerce, the Admiralty announcement stated that 
“during the last week the Germans have scattered mines indiscrimi- 

London Times, October 8, 1914. 

‘ Thid., October 19, 1914. 
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nately in the open sea on the main trade route from America to Liver- 
pool via the north of Ireland, with consequent loss to peaceful merchant 
ships and lives.”” The statement continues: 

These mines cannot have been laid by any German ship of war. They have been 
lnid by some merchant vessel flying a neutral flag which has come along the trade 
route as if for the purposes of peaceful commerce, and while profiting to the full by 
the immunity enjoyed by neutral merchant ships, has wantonly and recklessly en- 
dangered the lives of all who travel on the sea, regardless of whether they are friend 
or foe, civilian or military in character. * * * In these circumstances, having 
regard to the great interests entrusted to the British navy, to the safety of peaceful 
commerce on the high seas, and to the maintenance within the limits of international 
law of trade between [with] neutral countries, the Admiralty feel it necessary to 
adopt exceptional measures appropriate to the novel conditions under which this 


war is being waged. 


In making a further explanation in the House of Commons on Novem- 
ber 17, 1914, Premier Asquith charged that the German naval author- 
ities resorted from the commencement of the war to the indiscriminate 
laying of mines in large numbers in the North Sea outside territorial 
limits, and he repeated the Admiralty’s charge that neutral flags had 
been used for that purpose. Germany had, he said, not only violated 
the principle of the freedom of the seas for peaceful trading, but had 
failed to observe the provisions of the Hague convention relative to the 
laying of submarine mines. ‘“‘The menace to peaceful shipping pre- 
sented by these wholly illegal methods of waging war is so great,’’ said 
Mr. Asquith, ‘‘that his Majesty’s Government have been compelled 


to adopt the only possible means of protection, namely, to declare the 
whole North Sea to be a military area and to restrict all shipping cross- 
ing it to a narrow passage, along which the strictest supervision can be 
Referring to the effect of this action upon neutrals, the 


exercised.” 
Prime Minister said: 

His Majesty’s Government are fully aware of the anxiety prevailing in the United 
States and other neutral countries on these subjects, and they trust that their policy 
will be fully understood. They are confident that public opinion in neutral countries 
will appreciate their earnest desire that there should be no interference with neutral 
trade provided the vital interests of Great Britain, which are at stake in the present 

onflict, are adequately maintained. Any interference by the British navy is directed 
not to increase British trade or to diminish the trade of any neutral foreign country, 
but solely to prevent goods from reaching the enemy which would increase his power 


in the war against the British and allied forces.® 


5 London Times, November 3, 1914. 
6 Ibid., November 18, 1914 
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It was Germany’s turn next, and on February 4, 1915, she issued the 
following decree: 

The waters around Great Britain, including the whole of the English Channel, are 
declared hereby to be included within the zone of war, and after the 18th instant 
all enemy merchant vessels encountered in these waters will be destroyed, even if 
it may not be possible always to save their crews and passengers. 

Within this war zone neutral vessels are exposed to danger since, in view of the 
misuse of neutral flags ordered by the Government of Great Britain on the 31st ul- 
timo and of the hazards of naval warfare, a neutral vessel cannot always be prevented 
from suffering from the attacks intended for enemy ships. 

The routes of navigation around the north of the Shetland Islands in the eastern 
part of the North Sea and in a stretch 30 miles wide along the Dutch coast are not 
open to the danger zone.’ 

In explanation of this action, which added to the dangers from mines 
the announced intention of deliberately sinking commercial vessels on 
sight regardless of the safety of passengers and crews, the German 
Government published an official memorandum “concerning retaliation 
against the measures taken by England in violation of international 
law, to stop all neutral sea commerce with Germany.” *> The memoran- 
dum charged that, although Great Britain had announced that the 
Declaration of London would be binding on its naval forces during the 
war, she had renounced it in its most important parts; that she had 
placed on the contraband list articles which, according to the Declara- 
tion and the universally recognized rules of international law, may not 
be designated as contraband, and had practically abolished the distine- 
tion between absolute and conditional contraband; that she had violated 
the Declaration of Paris and her own decrees by seizing non-combatant 
German property on neutral ships and had taken from such ships 
German subjects liable to military service. Finally, the memorandum 
charges that by declaring the entire North Sea to be an area of war, 
Great Britain has, to a certain extent, effected a blockade of neutral 
coasts and ports in violation of international law. These measures, 
Germany states, are aimed not only at her military strength but to 
starve her entire population. Neutral Powers, the memorandum con- 
tinues, have generally acquiesced, especially have they failed to effect 
the restoration of the German subjects and property seized upon their 
ships, and have aided the British measures by adopting export and 
transit embargoes which prevent the passage of goods for peaceful 

‘ New York J'imes, February 7, 1915. 

8 [bid., February 7, 1915. 
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purposes to Germany. Great Britain, having appealed to her vital 
interests as a justification for her methods of warfare, Germany also 
appeals to the same vital interests, and just as England has designated 
the area between Scotland and Norway as an area of war so Germany 
declares the waters indicated in the decree to be an area of war. 
The Department of State at Washington on February 10, 
lodged a protest with Germany against the enforcement of the decree 
in the manner indicated as regards American vessels. The American 


LOLS, 


note declared that: 


The sole right of a belligerent in dealing with neutral vessels on the high seas is 
limited to visit and search, unless a blockade is proclaimed and effectively maintained, 
which this Government does not understand to be proposed in this case. To de- 
clare or exercise a right to attack and destroy any vessel entering a prescribed area 
of the high seas without first certainly determining its belligerent nationality and 
the contraband character of its cargo would be an act so unprecedented in naval 
warfare that this Government is reluctant to relieve that the Imperial Government 
of Germany in this case contemplates it as possible. The suspicion that enemy ships 
are using neutral flags improperly can create no just presumption that all ships trav- 
ersing a prescribed area are subject to the same suspicion. It is to determine ex- 
actly such questions that this Government understands the right of visit and search 
to have been recognized. 


With reference to the charge in the German memorandum that 
neutral governments had acquiesced in and aided the British measures, 
Secretary Bryan reminded Germany that: 


The Government of the United States is open to none of the criticisms for un- 
neutral action to which the German Government believe the governments of certain 
of other neutral nations have laid themselves open; that the Government of the 
United States has not consented to or acquiesced in any measures which may have 
been taken by the other belligerent nations in the present war which operate to 
restrain neutral trade, but has, on the contrary, taken in all such matters a position 
which warrants it in holding those governments responsible in the proper way for 
any untoward effects upon American shipping which the accepted principles of 
international law do not justify; and that it, therefore, regards itself as free in the 
present instance to take with a clear conscience and upon accepted principles the 


position indicated in this note. 


To this protest Germany replied on February 16, 1915, that her 
action is an act of self-defense, which her vital interests force her to 
take against England’s method of conducting maritime war and which 
neutral protests have failed to bring into accordance with the principles 
of international law generally recognized before the outbreak of hos- 
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tilities. Germany claims that she has scrupulously observed the exist- 
ing provisions of international law relative to maritime war, especially 
the Declaration of London, and has permitted food supplies to reach 
England which it was within the power of her naval forces to prevent. 
England, on the contrary, “has not shrunk from grave violations of 
international law wherever she could thereby cripple Germany’s peace- 
able trade with neutral countries, with the stated intention to cut off 
(Germany from all supplies and starve her peaceful civilian population.”’ 
Although neutrals have protested against this illegal interception of 
trade with Germany, they have not succeeded in dissuading England 
from the course originally adopted. The situation is summarized by 


Germany as follows: 


Germany is to all intents and purposes cut off from oversea supplies with the tolera- 
tion, tacit or protesting, of the neutrals regardless of whether it is a question of goods 
which are absolute contraband or only conditiona! contraband or not contraband at 
all, following the law generally recognized before the outbreak of the war. On the 
other hand England with the indulgence of neutral governments is not only being 
provided with such goods as are not contraband or merely conditional contraband, 
namely, foodstuffs, raw material, et cetera, although these are treated by England 
when Germany is in question as absolute contraband, but also with goods which have 
been regularly and unquestionably acknowledged to be absolute contraband. The 
German Government believe that they are obliged to point out very particularly 
and with the greatest emphasis, that a trade in arms exists between American man- 
ufacturers and Germany’s enemies which is estimated at many hundred million 


marks. 


Continuing, the reply, without charging a formal breach of neu- 
trality, emphasizes the fact that Germany is “placed at a great dis- 
advantage through the fact that the neutral Powers have hitherto 
achieved no success or only an unmeaning success in their assertion of 
the right to trade with Germany, acknowledged to be legitimate by 
international law, whereas they make unlimited use of their right to 
tolerate trade in contraband with England and our other enemies.” 
In view of this situation, Germany states that she is compelled to invoke 
the same powers of famine as a drastic counter-measure against Eng- 
land, and relies upon neutrals to display no less tolerance toward Ger- 
many, even if the German measures constitute new forms of maritime 
warfare, as has hitherto been the case with the English measures. In 
addition, Germany is determined to suppress with all the means at her 
disposal the supply of war material to England and her allies and as- 
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sumes that neutrals which have not prevented this trade will not oppose 
its forcible suppression by Germany. 

The German Government disclaims any intention to destroy neutral 
rights and property, but can not shut its eyes to the dangers arising 
from mines which menace without discrimination all trade within the 
area of maritime war. Germany will not accept responsibility for acci- 
dents which may happen to neutral ships entering the closed waters. 
Such ships will not be destroyed or interfered with except to search for 
contraband and to take the necessary action if the presence of such un- 
neutral cargoes is established. 

The reply further calls attention to the misuse of neutral flags by 
Knglish merchant vessels and the arming of such vessels to resist Ger- 
man submarines. These practices make it ‘difficult for the German 
submarines to recognize neutral merchant vessels as such, for even a 
search will not be possible in the majority of cases, since the attacks to 
be anticipated in the case of a disguised English ship would expose the 
commanders conducting a search and the boat itself to the danger of 
destruction.””’ The continued misuse of neutral flags would render the 
(Jerman measure illusory and Germany must make her measures ef- 
fective at all events. In the expectation that the American Government 
will require England to respect the American flag in the future, Germany 
states that she has instructed the commanders of her submarines to 
abstain from violence to American merchant vessels when they are 


recognized as such. Germany suggests, however, that it would be 
much safer if the United States convoyed their ships carrying peaceable 
cargoes and traversing the English seat of maritime war, provided that 
only such ships should be convoyed as carry no merchandise which 
would be considered as contraband according to the interpretation 
applied by England against Germany. The reply concludes: 


The German Government repeat that in the scrupulous consideration for neutrals 
hitherto practiced by them they have determined upon the measures planned only 
under the strongest compulsion of national self-preservation. Should the American 
Government at the eleventh hour succeed in removing, by virtue of the weight which 
they have the right and ability to throw into the scales of the fate of peoples, the 
reasons which have made it the imperative duty of the German Government to take 
the action indicated, should the American Government in particular find a way to 
bring about the observation of the Declaration of London on the part of the Powers 
at war with Germany and thereby to render possible for Germany the legitimate 
supply of foodstuffs and industrial raw materials, the German Government would 
recognize this as a service which could not be too highly estimated in favor of more 
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humane conduct of war and would gladly draw the necessary conclusions from the 
new situation thus created. 


In connection with the foregoing correspondence it may be interest- 
ing to recall the provisions of the Hague convention of 1907 relative 
to the laying of automatic submarine contact mines. This convention 
was signed and ratified by the following belligerents engaged in the 
present naval war: Austria-Hungary, France, Germany, Great Britain 
and Japan. It was entered into for a period of seven vears dating from 
the sixtieth day after the date of the first deposit of ratifications, which 
took place on November 27, 1909. It contains the usual stipulation 
that it shall not apply except when all the belligerents are parties to the 
convention. 

The convention forbids the laying of unanchored automatic contact 
mines except when they are so constructed as to become harmless one 
hour after control over them has ceased; the laving of anchored auto- 
matic contact mines which do not become harmless as soon as they have 
broken loose from their moorings; the use of torpedoes which do not 
become harmless when they have missed their mark. It is also for- 
bidden to lay automatic contact mines off the coast and ports of the 
enemy with the sole object of intercepting commercial shipping, but 
this provision was not accepted by France and Germany. When an- 
chored automatic contact mines are employed, every possible precau- 
tion must be taken for the security of peaceful shipping and the bellig- 
erents undertake to do their utmost to render them harmless within a 
limited time, and, when they have ceased to be under surveillance, to 
notify the danger zones, as soon as military exigencies permit, by a 
notice addressed to ship owners, which must also be communicated to 
the governments through the diplomatic channel. 

At the time of its signature, dissatisfaction was expressed with the 
convention, not so much because of what it contained, but because of 
what it did not contain in the way of added prohibitions. Particu- 
larly interesting at this time are the remarks at the Conference made by 
Sir Ernest Satow on behalf of the British delegation: 


Having voted for the Mines Convention which the Conference has just accepted, 
the British delegation desires to declare that it cannot regard this arrangement as 
furnishing a final solution of the question, but only as marking a stage in international 
legislation on the subject. It does not consider that adequate account has been 
taken in the convention of the rights of neutrals to protection, or of humanitarian 


sentiments which cannot be neglected. The British delegation has done its best to 
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bring the Conference to share its views, but its efforts in this direction have remained 
without result. The high seas, gentlemen, form a great international highway. 
If in the present state of international laws and customs belligerents are permitted 
to fight out their quarrels upon the high seas, it is none the less incumbent upon them 
to do nothing which might, long after their departure from a particular place, render 
this highway dangerous for neutrals who are equally entitled to use it. We declare 
without hesitation that the right of the neutral to security of navigation on the 
high seas ought to come before the transitory right of the belligerent to employ these 
seus us the scene of the operation of war. 

Nevertheless, the convention as adopted imposes upon the belligerent no restric- 
tion as to the placing of anchored mines, which consequently may be laid wherever 
the belligerent chooses, in his own waters for self-defense, in the waters of the enemys 
as a means of attack, or finally on the high seas, so that neutral navigation will 
inevitably run great risk in time of naval war and may be exposed to many a dis- 
We have already on several occasions insisted upon the danger of a situation 
We have endeavored to show what would be the effect produced by 
We did not fail to bring for- 


aster 
of this kind. 
the loss of a great liner belonging to a neutral power. 
ward every argument in favor of limiting the field of action for these mines, while 
we call very special attention to the advantages which the civilized world would 
gain from this restriction, since it would be equivalent to diminishing to a certain 
extent the causes of warlike conflicts. It appeared to us that by acceptance of the 
proposal made by us at the beginning of the discussion, dangers would have been 
obviated which in every maritime war of the future will threaten to disturb friendly 
relations between neutrals and belligerents. But, since the Conference has not shared 
our views, it remains for us to declare in the most formal manner that these dangers 
exist, and that the certainty that they will make themselves felt in the future is duc 
to the incomplete character of the present convention. 

\s this convention, in our opinion, constitutes only a partial and inadequate solu- 
tion of the problem, it cannot, as has already been pointed out, be regarded as a 
complete exposition of international law on this subject. Accordingly, it will not 
be permissible to presume the legitimacy of an action for the mere reason that this 
convention has not prohibited it. This is a principle which we desired to affirm, 
and which it will be impossible for any state to ignore, whatever its power.’ 


Equally interesting is the reply of Baron Marschall von Bieberstein 
on behalf of Germany: 


That a belligerent who lays mines assumes a very heavy responsibility towards 
neutrals and towards peaceful shipping is a point on which we are all agreed. No 
one will resort to this instrument of warfare unless for military reasons of an abso- 
lutely urgent character. But military acts are not solely governed by stipulations 
of international law. There are other facts. Conscience, good sense, and the sense 
of duty imposed by principles of humanity will be the surest guides for the conduct 
of sailors, and will constitute the most effective guarantee against abuses. The 
officers of the German navy, I loudly proclaim it (je le dis 4 haute voix), wili always 


?Seott, The Hague Peace Conference of 1899 and 1907, Vol. I, pp. 585-586. 
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fulfill in the strictest fashion the duties which emanate from the unwritten law of 
humanity and civilization. I have no need to tell you that I entirely recognize the 
importance of the codification of rules to be followed in war. But it would be a great 
mistake to issue rules the strict observation of which might be rendered impossible 
by the law of facts. It is of the first importance that the international maritime law 
which we desire to create should only contain clauses the execution of which is 
possible from a military point of view—is possible even in exceptional circumstances. 
Otherwise the respect for law would be lessened and its authority undermined. It 
would also seem to us to be preferable to maintain at present a certain reserve, in 
the expectation that seven years hence it will be easier to find a solution which will 
be acceptable to the whole world. As to the humanitarian sentiments of which the 
British delegate has spoken, I cannot admit that there is any country in the world 
which is superior to my country or my Government in the sentiment of humanity."® 


THE USE OF NEUTRAL FLAGS ON MERCHANT VESSELS OF BELLIGERENTS 


The United States took official notice of the declaration of the German 
Admiralty on February 4, 1915, that the British Government had on 
January 31, 1915, explicitly authorized the use of neutral flags on British 
merchant vessels for the purpose of avoiding recognition by the German 
naval forces, and on February 11, the American Ambassador at London, 
acting under instructions of the Department of State, addressed a 
communication to Great Britain, which, reserving for future consider- 
ation the legality and propriety of the deceptive use of the flag of a 
neutral Power in any case for the purpose of avoiding capture, pointed 
out the serious consequences which may result to American vessels if 
the practise be continued. The action of the captain of the Lusitania, 
who had recently raised the American flag as his vessel approached the 
British coast in order to escape anticipated attacks by German sub- 
marines, was called to the attention of the Foreign Office, and, in re- 
questing Great Britain to restrain British vessels from the deceptive 
use of the flag of the United States in the sea area defined in the German 
declaration, Secretary Bryan said: 

The occasional use of the flag of a neutral or an enemy under the stress of imme- 
diate pursuit and to deceive an approaching enemy, which appears by the press re- 
ports to be represented as the precedent and justification used to support this action, 
seems to this government a very different thing from an explicit sanction by a bellig- 
erent government for its merchant ships generally to fly the flag of a neutral Power 
within certain portions of the high seas which are presumed to be frequented with 
hostile warships. The formal declaration of such a policy of general misuse of a 
neutral’s flag jeopardizes the vessels of the neutral visiting those waters in a peculiar 
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degree by raising the presumption that they are of belligerent nationality regardless 
of the flag which they may carry. 

In view of the announced purpose of the German Admiralty to engage in active 
naval operations in certain delimited sea areas adjacent to the coasts of Great Britain 
and Ireland, the Government of the United States would view with anxious solicitude 
any general use of the flag of the United States by British vessels traversing those 
waters. A policy such as the one which His Majesty’s Government is said to intend 
to adopt, would, if the declaration of the German Admiralty is put in force, it seems 
clear, afford no protection to British vessels, while it would be a serious and constant 


menace to the lives and vessels of American citizens. 


A refusal to comply with the American request would, it was asserted 
‘impose upon the Government of Great Britain a measure of respon- 
sibility for the loss of American lives and vessels in case of an attack by 
a German naval force.”’ 

Great Britain replied on February 19th, and with reference to the 
Lusitania explained that the American flag was raised by the captain 
upon the request of the American passengers on board, and without any 
advice from the British Government. Regarding the general question 
raised in Secretary Bryan’s note, the British memorandum continued. 

The British Merchant Shipping Act makes it clear that the use of the British 
flag by foreign merchant vessels is permitted in time of war for the purpose of escaping 
capture. It is believed that in the case of some other nations there is a similar recog- 
nition of the same practice with regard to their flags and that none have forbidden it. 
It would therefore be unreasonable to expect His Majesty’s Government to pass 
legislation forbidding the use of foreign flags by British merchant vessels to avoid 
capture by the enemy. Now that the German Government have announced their 
intention to sink merchant vessels at sight with their non-combatant crews, cargoes 
and papers, a proceeding hitherto regarded by the opinion of the world not as war, 
but as piracy, it is felt that the United States Government could not fairly ask the 
British Government to order British merchant vessels to forego the means—always 
hitherto permitted—of escaping not only capture but the much worse fate of sinking 
and destruction. 
other states at war, liberty to use the British flag as a means of protection against 
capture and instances are on record when United States vessels availed themselves 
It would be contrary to fair expecta- 


Great Britain has always when neutral accorded to the vessels of 


of this facility during the American Civil War. 
tion if now when the conditions are reversed the United States and neutral nations 
were to grudge to British ships liberty to take similar action. The British Gov- 
ernment have no intention of advising their merchant shipping to use foreign flags 
as a general practice or to resort to them otherwise than for escaping capture or 
destruction. 

The obligation upon a belligerent warship to ascertain definitely for itself the na- 
tionality and character of a merchant vessel before capturing it and a fortiori before 
If that obligation is ful- 


sinking and destroying it has been universally recognized. 
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filled, hoisting a neutral flag on board a British vessel can not possibly endanger 
neutral shipping and the British Government hold that if loss to neutrals is caused 
by disregard of this obligation it is upon the enemy vessel disregarding it and upon 
the government giving orders that it should be disregarded that the sole responsibility 
for injury to neutrals ought to rest. 


POSTPONEMENT OF THE ANNUAL MEETING OF THE SOCIETY 


The Executive Committee on March 13, 1915, held a meeting at No. 2 
Jackson Place, Washington, D. C., to consider the program of the Ninth 
Annual Meeting of the Society, which had been referred to it because it 
was found to be inconvenient for a sufficient number of members of the 
Committee on the Ninth Annual Meeting to assemble for that purpose. 
There were present at the meeting the following members: 


HONORABLE JOHN W. Foster, Chairman 
HONORABLE CHANDLER P. ANDERSON, 
Mr. CuHarLes HENRY BUTLER, 

Mr. Jackson H. Ra.ston, 

Mr. JAMES Brown Scort. 


Communications were received from the following members: 


HONORABLE GEORGE GRAY, 
HoNORABLE ROBERT LANSING, 
HonoRABLE Root, 
PROFESSOR GEORGE G. WILSON. 


At the meeting an invitation from the Chairman of the Section on 
International Law of the Second Pan-American Scientific Congress was 
laid before the Committee, inviting the Society to participate in the 
meeting of that Congress to be held in Washington from December 27, 
1915, to January 8, 1916. The preliminary program of the Congress 
which has been sent to each member of the Society, enumerates the sub- 
jects to be discussed in the Section on International Law. 

It will be noted from the program that it is expected that the first 
session of the American Institute of International Law will also be held 
in connection with the Congress. This newly organized Institute is 
made up of representatives of national societies of international law 
formed in the different Pan-American countries, of which a number are 


already in existence. It will be recalled that at the last meeting of the 
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Society it was voted to affiliate and co-operate with this Institute. 
(Proceedings for 1914, pp. 231-232.) 

In view of the invitation to participate in the Congress, which is 
officially convened and supported by the Government of the United 
States and which will awaken interest in all the other American countries, 
the Executive Committee deemed it desirable and advisable that the 
Society should take part in the proceedings of the Congress and accord- 
ingly decided to postpone the Ninth Annual Meeting until that time so 
that it may be held in conjunction with the meeting of the Congress. 
It is expected not only that the members of the Society will take part 
in the meetings of the Section on International Law of the Congress, 
but that the Society itself will hold its regular meeting to discuss its 
own program, which will be arranged with the dates of meeting and sent 
out in due course, and hold its annual banquet as usual. 


THE DIPLOMATIC CORRESPONDENCE BETWEEN THE UNITED STATES AND 
OTHER POWERS CONCERNING THE WAR 


The JOURNAL has supplied its readers in recent SUPPLEMENTS with 
the diplomatic correspondence published by the different belligerents 
relating to the outbreak of the war in Europe. This correspondence has 
been published in a number of other places in pamphlet or fugitive form, 
but it has been thought advisable to print it in the SupPLEMENT to the 
JOURNAL so that its readers may have it in form suitable for permanent 
preservation and ready reference. 

The voluminous proportions of these documents has, however, made 
it impracticable to include in the SUPPLEMENT the text of the correspond- 
ence which has taken place between the United States and belligerent 
countries relating to questions arising from the war regarding neutral 
and belligerent rights. Important portions of these documents have 
been and will be summarized from time to time in our editorial columns, 
but the full text of the correspondence is equally as interesting and 
valuable for permanent preservation as the diplomatic correspondence 


of the European governments relating to the war. 

The JoURNAL is happy to announce that it has arranged to issue a 
special SUPPLEMENT to accompany the July number which will contain 
a complete collection of the diplomatic correspondence of the United 
States with other countries concerning the questions above mentioned 
which will cover the period from the outbreak of the war, namely Au- 
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gust 1, 1914, to June 30, 1915. In order to assure our readers of the 
absolute accuracy of the documents, the material will be collected and 
collated by the Department of State and turned over to the JouURNAL 
for publication. 

No extra charge for the special SuPpPLEMENT will be made to members 
of the Society and readers of the JouRNAL, but an extra edition will be 
run off to supply non-members at a nominal price. 


THE EFFECT OF THE WAR ON INTERNATIONAL LAW 


It has been common during the past few months to meet with state- 
ments that the present war in Europe has demonstrated the ineffective- 
ness of international law, both conventional and customary, to bind 
nations in their mutual intercourse in peace and to restrict and control 
their actions in war. In support of these assertions, we are referred to 
the failure of the nations now at war to appeal to the Hague tribunal, in 
accordance with the provisions of the convention for the pacific settle- 
ment of international disputes, before resorting to the use of force; 
to the conversion of a country whose neutrality had been solemnly 
guaranteed by long-standing treaties into one of the principal battle- 
fields of Europe; to the atrocities and devastation in violation of the 
laws of land warfare and of civilization and humanity, reported in the 
meager news dispatches and officially charged by the belligerent govern- 
ments one against the other; and to the apparent disregard or evasion of 
rules which we had reason to suppose would be observed in the operations 
of naval warfare. The conclusion drawn from these facts, real or alleged, 
is that it is a waste of time further to discuss the principles of inter- 
national law or to advocate their more general acceptance. 

Such statements, it is believed, are those of persons whose powers of 
perception are limited to the single problem in hand. If war had the effect 
on international law which we are told the present war has had or will 
have, the system would never have come into being and been developed 
through centuries of well-nigh incessant war into the strong and well- 
formed body of principles in which we find it at the present day. The 
recurrence of war affords no more reason for losing faith in international 
law than the recurrence of private crime would be a justification for 
abolishing domestic law and substituting a reign of internal anarchy. 
Just as a repetition of private crime moves us to increase our legal safe- 
guards to private life and property and points the way, so also does the 
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recurrence of war result in the strengthening and developing of the legal 
principles which nations have adopted as a check on international crime. 
The action of one nation or of any group of nations can not over night 
undo a collective work of all the nations extending over a period of time 
measured by centuries. 

It would be pedantry to show how, through the attempt to regulate 
war, that system of jurisprudence which we call the law of nations has 
come into being. The attempts of the theologians and canonists of the 
Middle Ages to prevent wars that were unjust led to the examination of 
justice and the advocacy of its application between Christian nations, 
which were looked upon as forming a society requiring law for its govern- 
ment. It is perhaps worth while to recall, in this connection, that the 
principles of the law which should regulate the conduct of nations in 
their mutual intercourse were first stated in systematic form by the 
illustrious Grotius during the Thirty Years’ War, and that the war itself 
caused him to write his treatise on the Rights of War and of Peace, which 
convinced statesmen, bound nations, and molded the thought of future 
generations, substituting as it did a rule of conduct based upon right 
reason for mere force, which, as John Bright rightly said, is not an ar- 
gument. 

As Grotius himself said: 


* * * holding it to be most certain that there is among nations a common law 
of Rights which is of force with regard to war, and in war, I saw many and grave 
causes why I should write a work on that subject. For I saw prevailing throughout 
the Christian world a license in making war of which even barbarous nations would 
have been ashamed; recourse being had to arms for slight reasons or no reason; and 
when arms were once taken up, all reverence for divine and human law was thrown 
away, just as if men were thenceforth authorized to commit all crimes without  re- 


straint 


War has not been abolished, but warfare has taken on some of the 
refinements and amenities of civilization. This may seem a small matter 
and a trifling change to those who condemn the system and who would 
banish it from the face of the earth; but it is a fact that from the desire 


to regulate war, a sense of justice has entered into the relations of nations, 
and that from the regulation of war that system of jurisprudence which 
we call the law of nations has largely sprung. This is indeed a very happy 
and a very comforting, though an unexpected, result. Thus, in this 
evil—and war is at least an evil, often a crime—with which we are con- 
fronted, indeed enmeshed and surrounded, we may nevertheless find 
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this comfort—‘‘ from seeming evil still educing good””—that by the per- 
sistent regulation of that which should not exist, we have called into 
being a system of law by means of which peace will ultimately result. 

It can not be denied, however, that wars are now less frequent than 
in the past, notwithstanding the greatly increased complexity of inter- 
national relations and therefore of the pretexts for war. If this be ad- 
mitted, as it must, it would seem that international law has been sub- 
stituted for the force formerly employed in these innumerable disputes 
which now no longer require it for their settlement. The development 
of the principles of international law and the extension of their applica- 
tion, concurrently with the decrease in the causes and actual outbreaks 
of war, are convincing proof of the permanency and effectiveness of the 
system. 

The trouble with our critics is, if their criticism be sincere, that they 
seem to labor under the delusion that the abolition of war, or the general 
substitution for it of legal methods, is the work of a single lifetime or of 
a single generation. A fair knowledge of human history or an average 
amount of experience in practical human affairs leaves no foundation 
for such an illusion. The lives of men are nothing as compared with the 
lives of nations, and each generation can only hope to witness slight and 
perhaps sometimes faltering steps of progress. Each war must be com- 
pared with its predecessors to determine what, if any, effect it may have 
upon the future of international law. 

Examining the present war with this object in mind, we can already 


see signs of very great progress in the development of the science. If 
we are to believe the published documents of the different governments, 
we find most of the European Powers proposing and urging a recourse 
to the Hague tribunal, or to an informal conference of interested Powers, 
to avoid war, and when war was not prevented in this way we find every 


belligerent government, without exception, publishing its reasons, 
laving the documents in its case before the world at large and appealing 
to publie opinion in all quarters of the globe to justify its actions. Such 
an appeal, on such a large scale, has never before been made, and we are 
justified in the belief that the public opinion of mankind—which is the 
great, indeed the only, practicable sanction for international law—is at 
last recognized, even by monarchs not supposed to be responsible to 
popular approval for their actions. 

We find again that the greatest burden that some of the belligerents 
have to bear in the present war is the charge that they have violated 
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treaties and disregarded the rules of international law. It is curious to 
note in this connection that the country against which this charge is most 
frequently and violently made had, up to a few years ago, not a single 
chair in all its great educational system exclusively devoted to the teach- 
ing of international law. 

The Congress of Westphalia, which ended the Thirty Years’ War, 
marks an epoch in international relations, and it may well be that the 
peace which ends the present unfortunate war, and the means taken to 
prevent the violation of its terms, will likewise mark a new era in inter- 
national relations. If international law, in the sense in which we under- 
stand it, entered into the practice of nations with the Peace of West- 
phalia, the enforcement of international law may date from the peace 
which we hope may not be long deferred. 


THE DEPARTMENT OF STATE AND THE WAR-—-ADMISSION TO THE 
DIPLOMATIC SERVICE 


The Honorable Robert Lansing, Counselor for the Department of 
State, delivered an interesting address at the dinner of the Amherst 
Alumni, held in New York on February 24, 1915, which dealt with the 
many and difficult problems arising out of the war upon which the De- 
partment of State is obliged to pass. In the latter portion of his address 
he spoke of the diplomatic service, approving examination for admission 
to the service for the lower positions and promotions within the lower 
grades, while leaving the administration free to select the higher officials, 
such as ministers or ambassadors, either from within or without the 
service as may seem advisable. It is proposed to quote these portions 
of the address and to make such comment as may be suggested by the 
subject-matter. 

Reversing the order, the first quotation shows Mr. Lansing’s relations 
to the problems arising out of the war and the way in which they are 
met and solved. He said: 

It is my duty, as many of you know, to deal with the questions of international 
law and usage, which are arising every day in our relations with other countries 
These questions are of absorbing interest and many of them are extremely complex 
because this war in its magnitude and methods is different from all the wars which 
have gone before. One can look in vain for precedents in many cases. In fact we 
have to abandon precedent, that time honored refuge of jurists and diplomatists, and 
lay hold of the bed rock of principle. Diplomacy today is wrestling with novel 
problems, to which it must apply natural justice and practical common sense. 
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The expressions “natural justice and practical common sense” elude 
definition. Justice is hard to get hold of, and natural justice still harder. 
(‘ommon sense still awaits a satisfactory definition. The meaning, how- 
ever, would seem to be that, in the absence of a recognized rule of law, 
we are to create a rule based upon the fundamental principles of law, and 
practical common sense undoubtedly means the common sense of a man 
of experience, who decides in the fullest knowledge and with due regard 
to the facts as found. 

Mr. Lansing then passed to the new problems, of which he said: 


This great conflict has introduced the submarine, the aeroplane, the wireless tel- 
egraph and new forms of explosives. It has made mechanical motive power an ab- 
solute necessity in military operations. The old strategy of surprise has given place 
to mobility. The petroleum products, essential to rapid motion in the air, on land, 
and beneath the sea, are as necessary to a modern army and navy as arms and am- 
munition. New devices for communication and transportation are used now for the 
first time in war, and new modes of attack are employed. 

The result is that neutral nations have had to meet a series of problems, which 
have never been solved. The liability of error, the danger of unintentional impartial- 
ity, and the constant complaint of one or another of the belligerents make the path 
of neutrality rough and uncertain. 

In addition to these dangers which beset the way of a neutral it is impossible to 
proceed with that deliberation, which would appear to be the part of wisdom. Things 
have to be done, not studied these days. The motto, ‘Do it now” is not a piece of 
advice in the Department of State. It is a command. A question which is a week 
old, is ancient history. Considering the customary slow and dignified ways of diplo- 
macy, this “touch and go”’ method of doing business was a decided innovation and 
compelled a radical change in the machinery through which our foreign affairs are 


conducted. 


It is common knowledge that the war increased manifold the business 
of the Department of State, whose duty it is to look after the interests 
of American citizens in foreign parts. How the Department met these 
new responsibilities is thus stated by Mr. Lansing: 


When the war began early last August the Department of State, amply equipped 
for its work in times of peace, was forced to reorganize immediately to meet the new 
conditions and the enormous increase of its business. With tens of thousands of 
\mericans in Europe clamoring to get home, with the majority of the belligerents 
turning over their affairs to our diplomatic representatives, with banking credits 
gone, and with telegraphic communications uncertain and doubtful, the difficulties 
of the situation were staggering. New bureaus were hastily created. The Depart- 
mental force with many inexperienced recruits worked days, nights and Sundays. 
The correspondence of the Department increased ten-fold. The whereabouts and 
welfare of probably 100,000 Americans were sought for anxious friends. Credits 
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were established in the various European capitals and hundreds of thousands of 
dollars were transmitted to stranded Americans abroad. 

While this was going on at Washington, our embassies, legations and consulates 
were taxed beyond their capacity not only in caring for our people but in caring for 
the interests of other nations confided to them. All at once the Department of State 
found itself the diplomatic clearing-house of the world, as well as the banker, trans- 
portation agent, and medium of communication for Americans abroad. And, while 
these new responsibilities were thrust upon it, questions of neutral rights and neutral 
duties were being presented to the Department every day, which required immediate 
answer. That the Department of State was able to meet these extraordinury con- 
ditions is common knowledge 


Mr. Lansing then considered whether the diplomatic service as a 
whole should be brought within the civil service, or whether the lower 
grades should be covered by it, leaving the administration free to fill 
the higher grades by appointment from civil life. Mr. Lansing’s opinions 
are clear-cut and, as he can be taken as representing the views of the 


administration, this portion of his address is quoted in full: 


The newspapers have recently given a good deal of prominence to addresses and 
articles advocating that our diplomatic officers be brought under civil service rules 
in the same way that the entire consular service—thanks to President Wilson—is 
regulated in the matter of appointments and promotions. I must say that the em- 
phatie opinions of some of our former representatives are rather amusing, when one 
considers that they would never have been appointed under civil service rules. 

I will not discuss the value of their opinions, or how much weight should be given 
The trouble is that they as well as other advocates of the system 


to such authorities 
Ambassador 


start out on wrong premises. Chief of these, I think, is the idea that an 
or Minister never acts independently, and his only duty is to repeat words put in his 
mouth by the Department of State; that he has no more initiative than a consular 
officer. Now that idea is a common one; it is quite generally believed. If it were 
true, a permanent diplomatic corps would be just the thing. The fact is, it is a fal- 
Successful diplomacy requires today individual initiative and sound judgment, 
It is the man of force, of originality, of personality, who becomes 
On men of that character the success of an 


lacy 
as it always has 
distinguished in the diplomatic service. 
\dministration’s foreign policies depends. 
those policies, who are in hearty sympathy with them, and who are enthusiastic and 
Now that goes a good deal beyond merely obeying 


They must also be men who comprehend 


untiring in carrying them out. 
orders 

Of course what I have said does not apply to the subordinate officers of the diplo- 
matie service. I am referring to Ambassadors and Ministers, not to Secretaries 
There is no doubt in the case of Secretaries competitive examinations for appoint- 
I am not sure that the system might not be ex- 


ments and promotions work well. 
But, when it comes to the principal 


tended to some of the less important missions. 
posts abroad, I am strongly opposed to tying the hands of the President in any way 
Success in diplomacy depends so much on temperament, on reputation, on char- 
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acteristics which have won distinction in other fields of enterprise that it would be 
most unwise to restrict the Presidential power. If we had obtained all our Ambas- 
sadors and Ministers by promotion, we would not have had men at London like 
ki. J. Phelps and Joseph H. Choate, or in the present crisis men like Myron T. Herrick 
and Brand Whitlock. Such men, inexperienced in diplomatic practice but equipped 
with qualities which command respect and achieve success, are the ones who have 


brought lustre to American diplomacy. 

| realize that sometimes mistakes will be made, and that some of the untried 
diplomats sent abroad are failures; that is natural; but after nearly twenty-five years 
of more or less intimate acquaintance with the Department of State I can say that 
the large majority—the very large majority—of our diplomatic representatives have 
maintained the dignity and standard of excellence, which have in the past char- 
acterized the diplomatic service of the United States. 

Now what I have said will not, I know, meet with the approval of all of you. The 
idea of competitive examinations for public service is pretty deeply imbedded in 
popular favor. It has in a measure prevented public office from being the victim of 
favoritism. But it should not go too far. The President is responsible to the people 
for the conduct of our foreign affairs. He should be free to choose his agents where 
he will. They should be his friends, and in full harmony with the ideas and aspira- 
tions of his Administration, men who have a personal interest in carrying out the 


President’s will. 
VIOLATIONS OF NEUTRAL WATERS 


It was announced in the press that, on March 14, 1915, the German 
cruiser Dresden was captured off Chilean waters. The facts appear to be, 
however, that the Dresden sought refuge within Chilean waters near 
Juan Fernandez Island, that the Chilean authorities had ordered it to 
put to sea or to be interned, and that the British cruisers Glasgow and 
Kent and auxiliary cruiser Orama entered Chilean waters and destroyed 
the Dresden. The British Government has admitted that the Dresden 
was destroyed by British cruisers within Chilean waters and has offered 
an apology for the violation of Chilean sovereignty, without seeking to 
excuse the action of its overzealous agents, for whose conduct there is no 
excuse in point of law. 

This question is one which, as Lord Mansfield would say, can only 
be obscured by argument. The authorities are clear and in point. 
They hold that a belligerent should not attack a ship of the enemy 
within neutral jurisdiction, that if the enemy ship is thus attacked it 
should not defend itself, at least not in the first instance, but that it 
should appeal to the neutral country to prevent this violation of its 
neutrality; that the capture, although made within neutral jurisdiction, 
is valid between the belligerents, as enemy property may be taken where 


482 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


found, and that it is the right of the neutral, not of the enemy whose 
vessel has been captured, to protest. 

As neutral jurisdiction has from time to time been violated by 
over-zealous and irresponsible officers, it may be well to cite and 
to quote the material portions of some of the leading cases on the 


subject. 

The facts in the case of the Eliza Ann (1 Dod. 244), decided in 1813, 
are thus briefly stated by the reporter: ‘‘ These were three cases of Amer- 
ican ships, laden with hemp, iron, and other articles, and seized in Hanoe 
Bay, on the 11th of August, 1812, by His Majesty’s ship Vigo, which was 
then lying there, with other British ships of war. A claim was given, 
under the direction of the Swedish minister, for the ships and cargoes, 
‘as taken within one mile of the main land of Sweden, and within the 
territory of his Majesty the King of Sweden, contrary to and in violation 
of the law of nations, and the territory and jurisdiction of his said 
Majesty.’” 

Upon this statement of fact Lord Stowell (then Sir William Scott) 
said: 

A claim has been given, by the Swedish consul, for these ships and cargoes, as 
having been taken within the territories of the King of Sweden, and in violation of his 
territorial rights. This claim could not have been given by the Americans themselves; 
for it is the privilege, not of the enemy, but of the neutral country, which has a right 
to see that no act of violence is committed within its jurisdiction. When a violation 
of neutral territory takes place, that country alone, whose tranquillity has been dis- 
turbed, possesses the right of demanding reparation for the injury which she has 
sustained.! It is a principle which has been established by a variety of decisions, both 
in this and the Superior Court,? that the enemy, whose property has been captured, 
cannot himself give the claim, but must resort to the neutral for his remedy. Acts 
of violence by one enemy against another are forbidden within the limits of a neutral 
territory, unless they are sanctioned by the authority of the neutral state, which it 
has the power of granting to either of the belligerents, subject, of course, to a respon- 
sibility to the other. A neutral state may grant permission for such acts beforehand, 
or acquiesce in them after they shall have taken place; or it may, as has been done in 
the present instance, step forward and claim the property. 


The British ship Anne (The Anne, 3 Wheaton, 435), with a cargo be- 
longing to a British subject, was, to quote the language of the reporter, 
‘captured by the privateer Ultor, while lying at anchor, near the Spanish 
part of the island of St. Domingo, on the 13th of March 1815, and carried 


! The Purissima Conception, 6 C. Rob. 45; the Diligentia, 1 Dod. 412. 
* Etrusco, Lords, 1795. 
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into New York for adjudication.” After stating that “the capture was 
made within the territorial limits of Spanish St. Domingo,” Mr. Justice 
Story, speaking for the Supreme Court, said: 


The claim of the Spanish Government for the violation of its neutral territory 
being thus disposed of, it is next to be considered, whether the British claimant can 
assert any title founded upon that circumstance? By the return of peace, the claim- 
ant became rehabilitated with the capacity to sustain a suit in the courts of this 
country; and the argument is, that a capture made in a neutral territory is void; and 
therefore, the title by capture being invalid, the British owner has a right to restitu- 
tion. The difficulty of this argument rests in the incorrectness of the premises. A 
capture made within neutral waters is, as between enemies, deemed, to all intents and 
purposes, rightful; it is only by the neutral sovereign that its legal validity can be 
called in question; and as to him and him only, is it to be considered void. The 
enemy has no rights whatsoever; and if the neutral sovereign omits or declines to 
interpose a claim, the property is condemnable, jure belli, to the captors. This is the 
clear result of the authorities; and the doctrines rest on well established principles 
of public law. 

There is one other point in the ease which, if all other difficulties were removed, 
would be decisive against the claimant. It is a fact, that the captured ship first com- 
menced hostilities against the privateer. This is admitted on all sides; and it is no 
excuse, to assert that it was done under a mistake of the national character of the 
privateer, even if this were entirely made out in the evidence. While the ship was 
lying in neutral waters, she was bound to abstain from all hostilities, except in self- 
defence. The privateer had an equal title with herself to the neutral protection, and 
was in no default, in approaching the coast, without showing her national character. 
It was a violation of that neutrality which the captured ship was bound to observe, 
to commence hostilities, for any purpose, in these waters; for no vessel coming thither 
was bound to submit to search, or to account to her for her conduct or character 
When, therefore, she commenced hostilities, she forfeited the neutral protection, and 
the capture was no injury for which any redress could be rightfully sought from the 


neutral sovereign. 


The General Armstrong (2 Moore’s International Arbitrations, p. 1071, 
decided in 1852) an American privateer, put into the port of Fayal, in 
the Azores, September 26, 1814, in order to obtain a supply of fresh 
water. The next day a British squadron entered the port of Fayal. 
A fight ensued in which the privateer, after defending itself with great 
spirit, was abandoned and destroyed by its crew to prevent its falling 
into the hands of the British. The United States maintained that 
Portugal should have protected the American vessel and that, having 
failed to do so, it was liable in damages for its loss. Portugal refused to 
accept liability and, after much correspondence, the case was submitted 
in 1851 to the President of the French Republic, later the Emperor, 
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Napoleon III. After stating the facts as he understood them, the 
Prince-President thus concluded: 


The weakness of the garrison of the island, and the undoubted decay of the guns 
in the forts, rendered all armed intervention on his {the Portuguese governor’s] part 
impossible; 

Considering, in this state of things, that Captain Reid [the commander of the 
General Armstrong], not having applied, in the beginning, for the intervention of the 
neutral sovereign, and having had recourse to arms for the purpose of repelling an 
unjust aggression, of which he claimed to be the object, thus failed to respect the 
neutrality of the territory of the foreign sovereign, and released that sovereign from 
the obligation to afford him protection by any other means than that of a pacific 
intervention; 

From which it follows that the Government of Her Most Faithful Majesty cannot 
be held responsible for the results of a collision, which took place in contempt of her 
rights of sovereignty, in violation of the neutrality of her territory, and without the 
local officers or lieutenants having been requested in proper time and warned to 
grant aid and protection to those to whom it was due; 

Therefore, we have decided and we declare that the claim presented by the Govern- 
ment of the United States against Her Most Faithful Majesty has no foundation, 
and that no indemnity is due by Portugal, in consequence of the loss of the American 


brig, the privateer General Armstrong. 


The case of the Florida (101 U.S. 37, decided in 1879), which happened 
during the Civil War, is very interesting. The Florida, a Confederate 
steamer, was lying in the port of Bahia, Brazil. On the night of Octo- 
ber 7, 1864, it was attacked and captured by the U.S. steamer Wachuseit 
against the protest of the Brazilian authorities. The Florida was brought 
to Hampton Roads, where it was sunk by a collision. The commander 
of the Wachusett libelled the Florida as prize of war. On confirming the 
judgment of the District Court dismissing the case, the Supreme Court 
said, per Mr. Justice Swayne: 


The legal principles applicable to the facts disclosed in the record are well settled 
in the law of nations, and in English and American jurisprudence. Extended remarks 
upon the subject are, therefore, unnecessary. See Grotius, De Jure Belli, b. 3, c¢. 4, 
sect. 8; Bynkershoek, 61, c. 8; Burlamaqui, vol. ii, pt. 4, c. 5, sect. 19; Vattel, b. 3, ec. 
7, sect. 132; Dana’s Wheaton, sect. 429 and note 208; 3 Rob. Ad. Rep. 373; 5 id. 21; 
The Anne, 3 Wheat. 435; La Amistad de Rues, 5 id. 385; The Santissima Trinidad, 
7 id. 283, 496; The Sir William Peel, 5 Wall. 517; The Adela, 6 id. 266; 1 Kent, Com 

last ed.), pp. 112, 117, 121. 

Grotius, speaking of enemies in war, says: “ But that we may not kill or hurt them 
in a neutral country, proceeds not from any privileges attached to their persons, 
but from the right of the prince in whose dominions they are.” 

\ capture in neutral waters is valid as between belligerents. Neither a bellig- 
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erent owner nor an individual enemy owner can be heard to complain. But the 
neutral sovereign whose territory has been violated may interpose and demand repar- 
ation, and is entitled to have the captured property restored. 

The latter was not done in this case because the captured vessel had been sunk and 
lost. It was, therefore, impossible. * * * 

The Brazilian Government was justified by the law of nations in demanding the 
return of the captured vessel and proper redress otherwise. It was due to its own 
character, and to the neutral position it had assumed between the belligerents in the 
war then in progress, to take prompt and vigorous measures in the case, as was done 
lhe commander was condemned by the law of nations, public policy, and the ethics 


involved in his conduct. 
The late Mr. W. E. Hall, thus comments upon the case: 


The latter [the Cabinet at Washington] was unable to restore the vessel, which had 
foundered in Hampton Roads, but it surrendered the crew, and offered a more special 
satisfaction for the affront to Brazilian sovereignty by saluting the flag of the Empire 
at the spot where the offence had been committed, by dismissing the consul at Bahia 
{who had incited the attack], and by sending the captain of the Wachusett before a 
court-martial. (Hall’s International Law, 4th ed., p. 644.) 


In view of these authorities, comment on the action of the British 
cruisers in attacking and sinking the Dresden within Chilean waters 
would seem to be unnecessary. It may, however, be stated in conclusion 
that, in 1793, Great Britain demanded the return of the British ship 
Grange, seized in the Delaware Bay by the French cruiser L’ Embuscade, 
and the United States complied with this request. 

The consensus of opinion on this subject is thus stated in the Hague 
(Convention concerning the Rights and Duties of Neutral Powers in 
Naval War, of October 18, 1907: 


Article 1. Belligerents are bound to respect the sovereign rights of neutral Powers 
and to abstain, in neutral territory or neutral waters, from any act which would, if 
knowingly permitted by any Power, constitute a violation of neutrality. 

Article 2. Any act of hostility, including capture and the exercise of the right of 
search, committed by belligerent war-ships in the territorial waters of a neutral 
Power, constitutes a violation of neutrality and is strictly forbidden. 

Article 3. When a ship has been captured in the territorial waters of a neutral 
Power, this Power must employ, if the prize is still within its jurisdiction, the means 
at its disposal to release the prize with its officers and crew, and to intern the prize 
crew 

If the prize is not in the jurisdiction of the neutral Power, the captor government, 
on the demand of that Power, must liberate the prize with its officers and crew 


It is believed that the last clause of Article 3 ‘‘implies,”’ as specifically 
stated by the United States in adhering to the convention, ‘‘the duty 
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of a neutral Power to make the demand therein mentioned for the return 
of a ship captured within the neutral jurisdiction and no longer within 
that jurisdiction.” 


THE INTERNMENT OF GERMAN VESSELS IN THE UNITED STATES 


It is of interest to refer to the number of German war vessels which 
have been interned in the United States since the outbreak of the war 
on August 1, 1914, and to explain the consequences of internment. As 
far as is known to the JouRNAL, the following is a list of the interned 
vessels: 

The Geier entered the port of Honolulu on October 15, 1914, and in- 
terned November 8, 1914. Its tender, the Locksun, entered Honolulu 
on October 16, 1914, and interned November 7, 1914. 

The Cormoran arrived at Guam on December 14, 1914, and interned 
December 15, 1914. 

The Prinz Eitel Friedrich entered the port of Newport News on 
March 10, 1915, and interned April 7, 1915. 

The Kronprinz Wilhelm arrived at Newport News on April 11, 1915, 
and interned April 26, 1915. 

The vessels of the Hamburg American Line and the North German 
Lloyd Line, lying in the port of New York, are merchant vessels, not 
ships of war, and they are not to be considered as interned, as internment 
is applied solely to ships of war. 

Internment of ships is a recent comer in international law and made 
its formal, if not its first, appearance during the Russo-Japanese war. 
It was, however, well-recognized in land warfare, the most striking 
example being that of the disarmament of the French Army of the East, 
numbering 84,000 men, which, hard pressed by the victorious Germans, 
crossed the Swiss frontier early in 1871. The responsibility for the 
maintenance of the interned troops was not definitely settled at that 
time, and Hall, in commenting upon the incident, while pointing out the 
burden to neutrals which the support of these men involved, thought it 
would be unfair to tax their governments with the cost of their support, 
since such action would relieve its enemy of the expense of keeping them 
and the trouble of guarding them, while he was as safe from further 
danger from them as if they were prisoners of war. Hall suggested that 
such fugitives be released under a convention between the neutral and 
belligerent states, by which the latter should undertake not to employ 
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them during the continuance of the war.’ The practice was regularized 
by the First Hague Peace Conference, which provided that belligerent 
troops which are received in neutral states shall be interned, and, unless 
there is a special convention on the subject, the neutral shall supply 
them with food, clothing, etc., the expenses of which shall be reimbursed 
at the conclusion of peace.” These articles were carried over as Articles 
11 and 12 of the convention respecting the rights and duties of neutral 
Powers and persons in war on land, adopted by the Second Hague Peace 
Conference in 1907. The indirect aid to the enemy pointed out by 
Mr. Hall, has, it will be seen, not been prevented by the provisions of the 
conference. 

In the question of ships, the matter came up, as previously stated, in 
the Russo-Japanese war, primarily in connection with the right of vessels 
which had been injured in battle to remain and to repair in neutral ports 
the damage which they had received. The United States refused to 
allow the Lena, which put into San Francisco in 1904, to make repairs 
which would require months, even although they were not necessitated 
by injury in battle, because such extensive repairs amounted to a ren- 
ovation of the vessel, which was inconsistent with neutrality. The Lena 
was therefore interned. Other Russian vessels which had entered Amer- 
ican ports and sought to repair damages were refused permission and 
also interned, following the precedent of the Lena.*® At the conclusion 
of war, the vessels were allowed to depart. 

It was natural, therefore, that the question of the internment of 
vessels of war should come up at the Second Hague Conference, which 
met within two or three years after this incident. This question was not 
quite so simple a matfer, however, as the question of the internment of 
troops on land. For obvious reasons, a belligerent war ship could not 
be forbidden to enter neutral ports under penalty of immediate intern- 
ment. It was necessary, therefore, first to agree upon the conditions and 
restrictions under which belligerent vessels might properly enter and 
remain in neutral ports. 

The convention concerning the rights and duties of neutral Powers in 
naval war, adopted at the Second Hague Conference and ratified by 
many Powers, including Germany (November 27, 1909), and adhered 


' Hall, International Law, 4th Ed., p. 650. 
> Articles 57 and 58 of the annex to the convention respecting the laws and customs 
of war on land adopted by the First Hague Peace Conference on July 29, 1899. 
> Moore’s International Law Digest, Vol. VII, pp. 992-994, 999-1000. 
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to by the United States (December 3, 1909), contains the following pro- 
visions on this question: Belligerents are forbidden to use neutral ports 
and waters as a base of naval operations against their adversaries 
(Article 5), and their war ships are not permitted to remain in neutral 
ports or territorial waters for more than 24 hours (Article 12), except for 
making, with the least possible delay, such repairs as are absolutely 
necessary to render them seaworthy, to be determined by the neutral 
authorities. They may not, in neutral ports, add to their fighting force 
or crew or replenish or increase their supplies of war material or ar- 
mament (Articles 17 and 18). They may only revictual to bring their 
supplies up to the peace standard and ship sufficient fuel to enable them 
to reach the nearest port in their own country (Article 19). Belligerent 
war ships which have shipped fuel in a neutral port may not within the 
succeeding three months replenish their supply in a port of the same 
Power (Article 20). 

If, notwithstanding the notification of the neutral Power, a belligerent 
ship of war does not leave a port where it is not entitled to remain, 
either because it has entered in defiance of a prohibition, or, if regularly 
entered, because it stays longer than permitted, the neutral Power is 
entitled to take such measures as it considers necessary to render the 
ship incapable of putting to sea during the war, the execution of which 
the commander of the ship must facilitate. The officers and crew shall 
be detained, either in their ship or on another vessel or on land, and may 
be subjected to such restrictions as it may appear necessary to impose 
upon them. A sufficient number of men for looking after the vessel 
must be left on board and the officers may be liberated on parole not 
to quit the neutral territory without permission (Article 24). 

Article 25 requires a neutral Power to exercise such surveillance as the 
means at its disposal allow, to prevent any violation of the foregoing 
provisions, which action, according to Article 26, can, under no circum- 
stances, be considered as an unfriendly act. 

Concerning the position of the officers and crew in such cases, the 
distinguished French publicist M. Renault, makes the following ob- 
servations in his report on this convention: 


We say that they are likewise detained, which is an expression rather vague. It 
has been substituted for interned, which seemed to indicate too strictly that the 
officers and crew should be placed within the neutral country. Their real position 
is regulated by a special provision to which we shall return. In law their position is 
analogous to that of troops of a belligerent who seek refuge in neutral territory, and 
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it has been agreed that the two cases should be controlled by one and the same rule. 
The regulations annexed to the Convention of July 29, 1899, on the laws and customs 
of war on land provide for the case in its Article 57; after having said that a neutral 
State which receives in its territory troops belonging to the belligerent armies shall 
intern them, as far as possible, at a distance from the theater of war, it adds (par- 
agraph 3): “It shall decide whether officers may be left at liberty on giving their 
parole not to leave the neutral territory without permission.”’ 

Nothing is said with respect to the conditions upon which this permission shall be 
based. The delegation of Japan had proposed in order to fill this gap to say that the 
men interned could not be liberated or permitted to reénter their own country except 
with the consent of the enemy. The Second Commission thought it best not to 
modify the text of the regulations, considering the permission given to one interned 
to reénter temporarily his own country as too exceptional a case to require regulation 
in express terms. It added that the Japanese proposal, conformably to recent prec- 
edents, contained a useful suggestion for a neutral State that is desirous of remaining 
entirely free from any liability. His Excellency Mr. Tsudzuki declared himself 
satisfied with this declaration. In these circumstances, in order to treat the interned 
belonging to land forces and those belonging to sea forces alike, we should adopt the 
foregoing ideas and regulate accordingly the position of officers and crews. Doubt- 
less, in principle, a neutral government, to be free from responsibility, will not permit 
officers thus detained to return to their own country without being sure of the consent 
of the other belligerent. But it was not deemed necessary to lay down a rule for these 
very exceptional cases. 

There has been a great deal of discussion as to what should be the fate of the officers 
and crew. The opinion that prevailed is that all depends upon the circumstances, 
and that it is necessary to leave it to the neutral to settle the matter. We have there- 
fore mentioned several possible solutions without indicating any preference, as de- 
sired by certain delegations which thought that, as a rule, the crew ought to be left 
or board their ship. There has been accepted, however, an amendment moved by 
the Italian delegation, according to which a sufficient number of men for looking 
after the vessel must be left on board. To the objection that there were no analogous 
provisions in the regulations of land warfare, it was replied that cannon or other arms 
are not so valuable as ships, which for want of upkeep may easily deteriorate and 
even become useless. The amendment was carried by 11 votes (Germany, United 
States, Brazil, Denmark, Spain, France, Italy, Netherlands, Russia, Sweden, Turkey) 
against 2 (Great Britain, Japan), and 1 abstention (Norway). 

Apropos of the cases regulated by this Article 24, there was mentioned the case of a 
warship wishing to go to sea too soon, before the expiration of the twenty-four hours 
provided by Article 16; no question then arises of disarming the ship but only of 
preventing its departure, which is easier to do.‘ 


It will be noted that no mention is made of the expenses of maintaining 
the ship, its officers and crew during the period of internment, it evidently 
being assumed that the government to which the ship belongs will 


* Deuxiéme Conférence Internationale de la Paix, Vol. 1, p. 322. 
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always be willing to defray such expenses in order to preserve its valuable 

property in the ship. 

THE JOINT RESOLUTION OF CONGRESS TO EMPOWER THE PRESIDENT TO 
BETTER ENFORCE AND MAINTAIN THE NEUTRALITY OF THE UNITED 
STATES 

The late Mr. W. E. Hall was no lover of the United States, as appears 
from many passages from his treatise on international law. It is there- 
fore consoling at the present time to recall his commendation of our 
neutral policy when that policy is being questioned by a belligerent 
better known for its efficiency in war than for its contributions to neu- 

trality. In the first edition of his International Law, published in 1880, 

Mr. Hall said, and the passage has been retained in the subsequent 

editions of his work: 

The policy of the United States in 1793 constitutes an epoch in the development 


There can be no doubt that it was intended and believed 


of the usages of neutrality. 
But it represented by 


to give effect to the obligations then incumbent upon neutrals. 
far the most advanced existing opinions as to what those obligations were; and in 
some points it even went further than authoritative international custom has up to 
In the main however it is identical with the standard of 


the present time advanced. 
(Hall, 4th Ed., p. 616.) 


conduct which is now adopted by the community of nations. 


Admitting this statement to be substantially true, it is a fact that the 
United States has, by reason of its domestic law and procedure, found 
it very difficult to comply with those neutral duties which have recently 
made their appearance in international law. This is, in a way, surprising 
when it is borne in mind that international law has, since the beginning 
of our country, been regarded as a part of our municipal law, enforceable 
in and binding upon our courts. Thus, in a comparatively recent deci- 
sion, the Supreme Court stated that ‘foreign municipal laws must 
indeed be proved as facts, but it is not so with the law of nations.” (The 
Scotia, 14 Wallace, 170.) That is to say, the court takes judicial notice 
of international law. Ina still more recent case the Supreme Court held 
that “international law is part of our law, and must be ascertained and 
administered by the courts of justice of appropriate jurisdiction, as 
often as questions of right depending upon it are duly presented for their 
determination.”’ (The Paquete Habana, 1899, 175 U.S. 677.) The court 
next proceeded to enumerate the sources of international law, or rather, 
the authorities by which it would be bound. ‘For this purpose, where 
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there is no treaty, and no controlling executive or legislative act or 
judicial decision, resort must be had to the customs and usages of civil- 
ized nations; and, as evidence of these, to the works of jurists and com- 
mentators, who, by years of labor, research, and experience, have made 
themselves peculiarly well acquainted with the subjects of which they 
treat.”’ This decision settles the relation of international law to the 
municipal law of the United States as clearly and finally as a court can 
settle anything properly submitted to it. 

As our government is a government of law, it follows that the govern- 
ment is bound by international law and is responsible for failure to com- 
ply with its dictates. It follows also that, in purely civil matters, inter- 
national law will be taken notice of judicially and applied by the courts 
to the questions submitted to them for decision. 

The government, however, has great difficulty in preventing the 
commission of an act within its jurisdiction which, if committed, violates 
international law; and it has even greater difficulty in punishing an 
act in violation of international law because, since the case of United 
States v. Hudson (7 Cranch, 32), decided in 1812, it has been held that 
there is no federal law of crimes and that, to punish any person for the 
commission of any act within the United States, “the legislative author- 
ity of the Union must first make an act a crime, affix a punishment to it, 
and declare the court that shall have jurisdiction of the offence.”” It thus 
appears that the United States can itself be liable to a foreign nation for 
the commission of an act which it could neither prevent nor punish in 
the absence of a statute. This was not the theory of Washington’s 
administration, and, on the advice of his cabinet, he issued a proclama- 
tion of neutrality on April 22, 1793, in the European wars. The material 
portion of this, for present purposes, is the following paragraph: 

And I do hereby also make known, that whosoever of the citizens of the United 
States shall render himself liable to punishment or forfeiture under the law of nations, 
by committing, aiding, or abetting hostilities against any of the said Powers, or by 
carrying to any of them those articles which are deemed contraband by the modern 
usage of nations, will not receive the protection of the United States, against such 
punishment or forfeiture; and further, that I have given instructions to those officers, 
to whom it belongs, to cause prosecutions to be instituted against all persons, who 
shall, within the cognizance of the courts of the United States, violate the law of 
nations, with respect to the Powers at war, or any of them. (American State Papers, 
Foreign Relations, I, p. 140.) 


The second proclamation, issued by President Washington on 
March 24, 1794, was much more specific in its terms. It was felt wise, 
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and indeed necessary, to enact legislation. President Washington, in his 
annual address at the opening of Congress on December 3, 1793, called 
upon Congress to enact appropriate legislation, and the act approved 
June 5, 1794, was passed. This act, the first neutrality law of the United 
States, was in the nature of an experiment and was limited to two vears. 
It was renewed in 1797 for a further period of two vears, and, with some 
amendments, was made permanent by the act of April 20, 1818. It was 
included in the Revised Statutes as issued in 1878, and, with slight modi- 
fications of form but not of substance, it was issued as Chapter II of the 
so-called Penal Laws of the United States, approved March 4, 1909. 
Now, applying the doctrine laid down in United States »v. Hudson, 
only those offenses specified in the neutrality statutes can be punished. 
The Hague conventions, where they differ from the neutrality laws of 
the United States, are not enforceable within our country. Therefore, a 
joint resolution was introduced in Congress, and, after modification in 
the Senate, in which modification the House concurred, it was approved 
by the President on March 4, 1915. The purpose of this resolution was 
not to modify the statutory duties of the United States, or to change 
the punishments hitherto imposed for offenses against them. It was to 
supplement these statutes by enabling the President to prevent the com- 
mission of an unneutral act which, when committed, would be in viola- 
tion of international law or of treaties to which the United States was a 


party. The simplest of expedients was devised, namely, the refusal 


of clearance to a vessel about to depart from the jurisdiction of the 
United States. The remedy, however, is, for this class of cases, adequate, 
because the land and naval forces are specifically placed at the disposal 
of the President to prevent the commission of the particular act, and the 
courts are competent to punish it when properly called to their attention. 
The text of the joint resolution follows: 


Resolved by the Senate and House of Representatives of the United States of America 
in Congress assembled, That, from and after the passage of this resolution, and during 
the existence of a war to which the United States is not a party, and in order to pre- 
vent the neutrality of the United States from being violated by the use of its territory 
its ports, or its territorial waters as the base of operations for the armed forces of a 
belligerent, contrary to the obligations imposed by the law of nations, the treaties to 
which the United States is a party, or contrary to the statutes of the United States, the 
President be, and he is hereby, authorized and empowered to direct the collectors of 
customs under the jurisdiction of the United States to withhold clearance from any 
vessel, American or foreign, which he has reasonable cause to believe to be about to 
earry fuel, arms, ammunition, men, or supplies to any warship, or tender, or supply 
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ship of a belligerent nation, in violation of the obligations of the United States as a 
neutral nation. 

In ease any such vessel shall depart or attempt to depart from the jurisdiction of 
the United States without clearance for any of the purposes above set forth, the 
owner Or master or person or persons having charge or command of such vessel shall 
severally be liable to a fine of not less than $2,000 nor more than $10,000, or to im- 
prisonment not to exceed two years, or both, and, in addition, such vessel shall be 
forfeited to the United States. 

That the President of the United States be, and he is hereby, authorized and em- 
powered to employ such part of the land or naval forces of the United States as shall 
be necessary to carry out the purposes of this resolution. 

That the provisions of this resolution shall be deemed to extend to all land and 
water, continental or insular, within the jurisdiction of the United States. 

(Approved, March 4, 1915.' 


The view has been expressed in some quarters that the President of 
the United States might utilize the joint resolution to prevent the ex- 
portation of arms, munitions of war, and contraband in general. It 
is true that the attempt might be made so to construe the joint resclu- 
tion, but it does not vest the President with power to refuse all clearances, 
hut only clearances to vessels violating the neutrality of the United 
States, and whether the particular act is or is not a violation of neutrality 
can be tested by the courts. Thus, a collector of the port of Tacoma, 
Washington, felt that a vessel carrying a cargo of lead should not be 
given a clearance, as, in his opinion, it was illegal to ship a cargo of lead 
to China, which was then at war with Japan. The Supreme Court of 
the United States thought differently, and the collector was properly 
held in damages (Northern Pacific R. Co. v. American Trading Co., 195 
U.S. 439). 

The neutrality laws of the United States as they stood in 1818, supple- 
mented by the joint resolution of March 4, 1915, enabling the President 
of the United States to prevent the commission or to secure the punish- 
ment of all acts of an unneutral nature committed within the United 
States contrary to the neutral duty of the United States, not otherwise 
covered by statute, enable our country to comply with the requirements 
of neutrality as they exist at the present day. 


! Public Resolution, No. 72, 63d Congress. 
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THE EFFECT OF MR. BRYAN’S PEACE TREATIES UPON THE RELATIONS OF 
THE UNITED STATES WITH THE NATIONS AT WAR 


From time to time the effect of Mr. Bryan’s so-called peace treaties 
upon the relations of the United States with the nations at war has been 
discussed. Approximately identical treaties have been made with 
France, Great Britain and Russia. No treaties have been made with 
the other parties to the great war. It is evident, therefore, that the 
relations of the United States with this latter group of countries are 
unaffected by Mr. Bryan’s treaties. 

With the three European allied Powers, however, the effect is very 
marked, and their observance by the contracting parties should prevent 
war over any disputes that might arise out of this war between the United 
States and any one or all of the allied Powers. 

Each treaty provides for the formation of an international commission 
of inquiry, to which disputes not otherwise settled shall be referred. 
The commission is allowed a period of one year within which to consider 
and report upon the questions submitted to it, and during this time no 
act of force may be used by one contracting Power against the other. 
That is to say, the failure of diplomacy to adjust a difference between 
two of the contracting countries is not to result in war until at least 
a year after the dispute has arisen. It is likely, however, that diplomatic 
negotiations would extend over some time before the matter was referred 
to the commission, so that more than a year would elapse before either 
party would be free to resort to war. Within this period the countries 
would have cooled off, so that there would be very little danger of war. 

It is true that the commission does not decide the case; it merely re- 
ports upon it, leaving the countries free to accept or reject it as they 
please. In ordinary conditions the report would be tantamount to a 
settlement. 

The commission in each case is to be composed of five members, and 
each of the contracting parties is to appoint two members. In the French 
and the British treaty only one of these shall be a national, the other a 
stranger to the dispute. In the Russian treaty, however, each govern- 


ment may appoint two of its nationals. Provision is made in the British 
treaty for the substitution of a member from the colonies affected by 


the dispute. 
In the British and Russian treaties the fifth member is to be chosen 
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by the governments by common accord, with the understanding that 
he shall not be a national of either country. In the French treaty the 
fifth member, likewise to be a stranger, is to be selected by the two 
governments, but if they cannot agree, he is to be chosen in accordance 
with the provisions of Article 45 of the Hague Convention of 1907. 

The portions of the treaties dealing with these three phases are quoted 
without further comment, as their meaning and effect seem to be suffi- 


ciently clear. 
The treaty with France (signed September 15, 1914; ratifications ex- 
changed January 22, 1915; proclaimed by the President of the United 


States January 23, 1915): ! 


(Article 1. Any disputes arising between the Government of the United States of 
\merica and the Government of the French Republic, of whatever nature they may 
be, shall, when ordinary diplomatie proceedings have failed and the high contracting 
parties do not have recourse to arbitration, be submitted for investigation and report 
to a permanent international commission constituted in the manner prescribed in 
the following article. 

The high contracting parties agree not to resort, with respect to each other, to any 
act of force during the investigation to be made by the commission and before its 
report is handed in. 

Article 5. * * * The work of the commission shall be completed within one 
vear from the date on which it has taken jurisdiction of the case, unless the high con- 
tracting parties should agree to set a different period. 


The treaty with Great Britain (signed September 15, 1914; ratifica- 
tions exchanged November 10, 1914; proclaimed by the President of the 
United States November 11, 1914): ? 


\rticle 1. The high contracting parties agree that all disputes between them, of 
every nature whatsoever, other than disputes the settlement of which is provided for 
and in fact achieved under existing agreements between the high contracting parties, 
shall, when diplomatic methods of adjustment have failed, be referred for investiga- 
tion and report to a permanent international commission, to be constituted in the 
manner prescribed in the next succeeding article; and they agree not to declare war 
or begin hostilities during such investigation and before the report is submitted. 

(Article 3. * * * The report of the international commission shall be completed 
within one year after the date on which it shall declare its investigation to have begun, 
unless the high contracting parties shall limit or extend the time by mutual agree- 


ment 


The treaty with Russia (signed September 18, 1914; ratifications ex- 


U.S. Treaty Series, No. 609. 
2 No. 602. 
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changed March 22, 1915; proclaimed by the President of the United 
States March 25, 1915): ° 

Article 1. Any differences arising between the Government of the United States 
of America and the Imperial Government of Russia, of whatever nature they may be, 
shall, when diplomatic proceedings have failed, be submitted for examination and 
report to a permanent international commission constituted in the manner prescribed 
in the following article; likewise the high contracting parties agree not to resort, 
with respect to each other, to any acts of force during the examination to be made by 
the commission and before its report is handed in. 

Article 3. * * * The work of the commission shall be completed within one 
vear from the date on which it has taken jurisdiction of the case, unless the high con- 
tracting parties should agree to set a different period. 


IN MEMORIAM—PASQUALE FIORE 


The distinguished Italian publicist, Pasquale Fiore, honorary member 
of the American Society of International Law, died at Naples, Decem- 
ber 17, 1914. He was born at Terlizzi, in the Province of Bari, on April 8, 
1837, so that, at the time of his death, he was by the calendar seventy- 
seven years of age; but by his faculties he was a man in the full possession 
of his powers, and his presence and manner were those of a very much 
younger man. 

As a very young man he acquired a reputation, which he held and 
increased in his maturer years, and it is no exaggeration to say that he is 
the one Italian publicist whose works have been accepted as authorita- 
tive in the world at large, and whose views have been quoted outside 
of his country as representing the Italian school. 

Three years ago Mr. Fiore attended the meeting of the American 
Society of International Law in April, 1912, and delivered an address 
entitled ‘‘Some Considerations on the Past, Present and Future of 
International Law” (Proceedings 1912, pp. 15-36.) 

At the time of his death he was senator of the Kingdom of Italy, mem- 
ber of the council on diplomatic affairs and of the Institute of Interna- 
tional Law, in the proceedings of which distinguished body of publicists 
he took an active part, and professor of international law in the Univer- 
sity of Naples from 1880. 

In nominating him for honorary membership in the American Society 
of International Law, to which he was elected on April 25, 1914, the 


3U.S. Treaty Series, No. 616. 
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committee upon membership presented the following statement of his 
career and of his services: 


Born at Terlizzi in the Province of Bari, April 8, 1837; educated in the University 
of Naples; professor of philosophy in the Liceo di Cremona, 1861-63, of international 
law in the University of Urbino, 1863-65, University of Pisa, 1865-75, University of 
Torino, 1875-80. Author of the following publications: Constitutional and Admin- 
istrative Law, 1 vol., 1862; Modern International Public Law, 1 vol., 1865 (transla- 
tion into French by Pradier, 1868); Elements of International Private Law, 1860 
translation into French with annotations and preface by Pradier, 1875; translation 
into Spanish by A. Garcia Moreno, with preface by C. Martos, 1878, 6th Italian 
edition, 1905); Bankruptey According to International Private Law, 1873; Inter- 
national Effects of Civil Judgments, 1874; International Effects of Penal Decisions 
and of Extradition, 1877; Treatise dealing with International Penal Law and Extradi- 
tion, 2 vols., 1880 (translation into Spanish); The European Question, A Solution, 
1890; Treatise upon International Public Law, 3 vols., 1879, 4th edition, 1904 (trans- 
lation into French with annotations by C. Antoine, 2d edition, 1885; translation into 
Spanish); General Rules upon the Publication of the Laws, 2 vols., 1886-87; Treatise 
upon International Private Law, 4 vols., 1888, 4th edition; General Rules for the 
Publication, Application and Interpretation of Laws, vol. 11, 1890; 2d edition, 1908; 
Citizenship and Marriage, 1 vol., 1909; International Law Codified, 1 vol., 1890, 4th 
edition, 1909 (translation into French, Ist edition, 1890, 2d edition, 1911); Questions 
of Law with reference to Controverted Cases, 1904; Monographs dealing with Adop- 
tion, Diplomatic Agents, Divorce, Juridical Personality of the State, ete., ete. 

The Committee has felt that in proposing a name it should be that always of a man 
who has performed eminent distinguished services in the development of international 
law rather than a man whose fame was perhaps based upon a single instance. We 
have therefore felt amply justified in presenting the name of Signor Pasquale Fiore. 


The works of Professor Fiore have been translated into French and 
Spanish but not into English. It is therefore a pleasure to state that his 
“International Law Codified,” a fifth edition of which was passing 
through the press at the time of his death, and which has twice been 
translated into French, is shortly to appear in an English translation. 
The value of this work lies not merely in the fact that it gives the latest 
expression of his views but that it is a very successful example of the 
codification of international law. 


THE WILLIAM P. FRYE CASE 


The William P. Frye, a steel sailing vessel owned by American citizens 
and sailing under the American flag, carrying a cargo of 186,950 bushels 
of wheat on a voyage from Seattle, Washington, to Queenstown, Fal- 
mouth or Plymouth for orders, was encountered on the high seas on 
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January 27, 1915 by the Prinz Eitel Friedrich, an auxiliary cruiser of the 
Imperial German Navy, which compelled her to stop and sent on 
board an armed boarding party who took possession. After an ex- 
amination of the ship’s papers the commander of the cruiser directed 
that the cargo be thrown overboard, but subsequently decided to 
destroy the vessel and on the following morning, by his order the Frye 
was sunk. 

The United States on April 3, 1915, presented a claim for the value 
of the ship and the damages involved in its destruction amounting to 
$228,059.54. No claim was made for the cargo, which before the de- 
struction had apparently ceased to be American property. 

The German Government promptly replied on April 4, 1915, assum- 
ing liability for the claim. There was no dispute as to the facts 
in the case. Germany defended the action of her commander as in 
accordance with the Declaration of London, but admitted liability under 
the treaties of 1799 and 1828 between the United States and Prussia. 
In view of the repeated and urgent protests of Germany against the 
action of Great Britain in preventing the entry of foodstuffs into Ger- 
many for practically the same reasons that Germany gives in justifica- 
tion for the sinking of the Frye, and of the drastic action which Germany 
had already taken by enforcing her submarine blockade policy in retalia- 
tion for England’s action, her defense of the German commander’s 
action in the Frye case is interesting and worth quoting: 


The ports of Queenstown, Falmouth and Plymouth whither the ship visited was 
bound are strongly fortified English coast places which moreover serve as bases for 
the British naval forees. The cargo of wheat being food or foodstuffs was conditional 
contraband within the meaning of Article 24 number one of the Declaration of London 
and Article 23 number one of the German prize ordinance, and was therefore to be 
considered as destined for the armed forces of the enemy pursuant to Articles 33 and 
34 of the Declaration of London and Articles 32 and 33 of the German prize ordinanee 
and to be treated as contraband pending proof to the contrary. This proof was cer- 
tainly not capable of being adduced at the time of the visiting of the vessel since the 
cargo papers read to order. This, however, furnished the conditions under which, 
pursuant to Article 49 of the Declaration of London and Article 113 of the German 
prize ordinance the sinking of the ship was permissible, since it was not possible for 
the auxiliary cruiser to take the prize into a German port without involving danger 
to its own security or the success of its operations. The duties devolving upon the 
cruiser before destruction of the ship pursuant to Article 50 of the Declaration of 
London and Article 116 of the German prize ordinance were fulfilled by the cruiser 
in that it took on board all the persons found on the sailing vessel as well as the ship’s 


papers. 
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Germany’s admission of liability under the treaties with Prussia reads 
as follows: 

However, the legal situation is somewhat different in the light of the special stip- 
ulations applicable to the relations between Germany and the United States since 
\rticle 13 of the Prussian-American treaty of friendship and commerce of July 11, 
1799, taken in connection with Article 12 of the Prussian-American treaty of com- 
merce and navigation of May 1, 1828, provides that contraband belonging to the 
subjects or citizens of either party cannot be confiscated by the other in any case but 
only detained or used in consideration of payment of the full value of the same. 
On the ground of this treaty stipulation, which is as a matter of course binding on 
the German prize court, the American owners of ship and cargo would receive com- 
pensation even if the court should declare the cargo of wheat to be contraband. 


Notwithstanding this admission however, Germany proposed to refer 
the case to the prize court at Hamburg for examination of the legality 
of the capture and destruction according to the Declaration of London 
and for inquiry into the standing of the claimants and the amount of the 
indemnity. Under this theory the German prize court would examine 
the question in the light of the Declaration of London and of the German 
instructions based upon it, and, regarding the Declaration of London as 
binding and its interpretation thereof as correct, would absolve the 
government from liability as in accord with the Declaration of London, 
which the government apparently views as international law. That is to 
say, the sinking of the Frye would be justifiable according to the Declara- 
tion of London, which is regarded by Germany as international jaw, 
unless there were a treaty between Germany and the United States in- 
consistent with the provisions of the Declaration of London. 

The American answer wastes no time over the Declaration of London 
which it states the Government of the United States does not regard 
as in foree. Germany’s admission of liability under the treaty stipula- 
tions between the United States and Prussia is accepted, but the United 
States points out that since the only questions remaining to be settled 
are the status of the claimants and the amount of the indemnity, which 
lend themselves to diplomatic negotiation between the two governments, 
it would be inappropriate to submit the case to a prize court. 

From the American point of view it is unnecessary to discuss whether 
or not neutral prizes can be sunk in accordance with the Declaration of 
London, or whether they can or cannot be sunk in accordance with 
international law, inasmuch as the treaty with Prussia of May 1, 1828, 
which the German Government admits is binding upon the German 
Empire, forbids American vessels circumstanced as was the Frye from 
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being treated or sunk as neutral prize. Article 12 of this treaty provides 
that ‘‘the twelfth article of the treaty of amity and commerce, concluded 
between the parties in 1785, and the articles from the thirteenth to the 
twenty-fourth, inclusive, of that which was concluded at Berlin in 
1799, * * * are hereby revived with the same force and virtue as 
if they made part of the context of the present treaty.” 

The treaty of 1785 is e very famous document. The King of Prussia 
therein referred to was none other than the great Frederick. The 
American plenipotentiaries were among the founders of the Republic, 
John Adams, Benjamin Franklin, and Thomas Jefferson. 

Article 12 reads: 

If one of the contracting parties should be engaged in war with any other Power, 
the free intercourse and commerce of the subjects or citizens of the party remaining 
neuter with the belligerent Powers shall not be interrupted. On the contrary, in that 
case, as in full peace, the vessels of the neutral party may navigate freely to and from 
the ports and on the coasts of the belligerent parties, free vessels making free goods, 
insomuch that all things shall be adjudged free which shall be on board any vessel 
belonging to the neutral party, although such things belong to an enemy of the other; 
and the same freedom shall be extended to persons who shall be on board a free vessel, 
although they should be enemies to the other party, unless they be soldiers in actual 


service of such enemy. 


Turning now to the articles of the treaty of 1799 which were revived 
by the treaty of 1828, and which have reference to the case in point, it 
is seen that Article 13 is directly in point. This article deals with trade 
in contraband, and the material portion of it is therefore quoted: 


And in the same case of one of the contracting parties being engaged in war with 
any other Power, to prevent all the difficulties and misunderstandings that usually 
arise respecting merchandise of contraband, such as arms, ammunition, and military 
stores of every kind, no such articles, carried in the vessels, or by the subjects or 
citizens of either party, to the enemies of the other, shall be deemed contraband, so as 
to induce confiscation or condemnation and a loss of property to individuals. Never- 
theless, it shall be lawful to stop such vessels and articles, and to detain them for such 
length of time as the captors may think necessary to prevent the inconvenience or 
damage that might ensue from their proceeding, paying, however, a reasonable com- 
pensation for the loss such arrest shall occasion to the proprietors; and it shall further 
be allowed to use in the service of the captors the whole or any part of the military 
stores so detained, paying the owners the full value of the same, to be ascertained by 
the current price at the place of its destination. But in the case supposed of a vessel 
stopped for articles of contraband, if the master of the vessel stopped will deliver 
out the goods supposed to be of contraband nature, he shall be admitted to do it, and 
the vessel shall not in that case be carried into any port, nor further detained, but 
shall be allowed to proceed on her voyage. 
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It will be observed that, under Article 12 of the treaty of 1785, Amer- 
ican citizens may trade with Germany’s enemy “as in full peace.” 
Article 13 of the treaty of 1799 permits trade “as in full peace,”’ but per- 
mits the contracting party at war to preémpt the articles of contraband 
upon payment of their value at the place of destination. This proceeding 
involves a detention and loss of time which, however, has to be com- 
pensated. The last sentence of the quoted article obviates all delay 
and inconvenience by providing that “if the master of the vessel stopped 
will deliver out the articles supposed to be of contraband nature he shall 
be admitted to do it,” with the result that ‘the vessel shall not in that 
case be carried into any port, nor further detained, but shall be allowed 


to proceed on her voyage.’ 

Under this article it is not necessary to determine whether the articles 
be contraband or not. It is enough if they be supposed to be contraband. 
Article 14 of the treaty of 1799 is also in point, as it provides the means 
of identifying the vessels of the contracting parties. To quote the treaty: 


To ensure to the vessels of the two contracting parties the advantage of being 
readily and certainly known in time of war, it is agreed that they shall be provided 
with the sea-letters and documents hereafter specified. 


These are the passports and charter party, and list of the ship’s company. 
Article 15 is likewise in point, so much in point that it is quoted in 
full: 


(nd to prevent entirely all disorder and violence in such cases, it is stipulated that 
when the vessels of the neutral party, sailing without convoy, shall be met by any 
vessel of war, public or private, of the other party, such vessel of war shall not send 
more than two or three men in their boat on board the said neutral vessel, to examine 
her passports and documents. And all persons belonging to any vessel of war, public 
or private, who shall molest or insult in any manner whatever the people, vessels, or 
effects of the other party, shall be responsible in their persons and property for dam- 
ages and interest, sufficient security for which shall be given by all commanders of 
private armed vessels before they are commissioned. 


In view of the treaties between Prussia and the United States, which 
the German Government admits are binding upon the Empire, it is be- 
lieved that the United States is justified in requesting that the case of 
the William P. Frye be settled through diplomatic channels without 
subjecting the owners of the Frye to the delay involved in proceedings 
before a prize court. The question is not one of prize or no prize; it is 
not one of contraband or no contraband. It is one of the admitted de- 
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struction of an American vessel by a German auxiliary cruiser, in the 
very teeth of a treaty providing that an American vessel, supposed to 
have on board a cargo of contraband, would be released, not destroyed, 
upon willingness to “deliver out the goods supposed to be of contraband 


nature,”’ 


CHRONICLE OF INTERNATIONAL EVENTS 
WITH REFERENCES 


Abbreviations: Ann. sc. pol., Annales des sciences politiques, Paris; Vie Int., 
La Vie Internationale, Brussels; Arch. dipl., Archives Diplomatiques, Paris; B., 
boletin, bulletin, bolletino; ?. A. U., bulletin of the Pan-American Union, Washing- 
ton; Clunet, J. de Dr. Int. Privé, Paris; Doc. Dipl., France, Documents diplomatiques; 
B. Rel. Ext., Boletin de Relaciones Exteriores; Dr., droit, diritto, derecho; D. O., 
Diario Oficial; For. rel., Foreign Relations of the United States; Ga., gazette, gaceta, 
gazzetta; Cd., Great Britain, Parliamentary Papers; /n/., international, internacional, 
internazionale; J., Journal; J. O., Journal Officiel, Paris; L’/nt. Sc., L’Internation- 
alism Scientifique, The Hague; Mém. dipl., Mémorial diplomatique, Paris; Monit., 
Moniteur belge, Brussels; -Vartens, Nouveau recueil générale de traités, Leipzig; 
(). dipl., Questions diplomatiques et coloniales; R., review, revista, revue, rivista; 
Reichs G., Reichs-Gesetzblatt, Berlin; Staats., Staatsblad, Netherlands; State Papers, 
British and Foreign State Papers, London; Stat. at L., United States Statutes at 
Large; Times, The Times (London). 


January, 1914. 
t Iraty—Russia. Exchange of notes relating to commercial treaty 
of July 28, 1907. R. di dir. int., 8-630. 
30 Ratifications exchanged of postal conven- 
tion signed July 11, 1912. B. rel. ext. (Colombia), 6:58. 


March, 1914. 

19 IraLY—SwITzERLAND—GERMANY. Royal decree of Italy putting 
into execution the convention relating to the St. Gotthard Rail- 
way, signed Oct. 13, 1900, ratifications of which were exchanged 
Oct. 4, 1913. R. di dir. int., 8:629. 


June, 1914. 
8 Iraty—PortuGaL. Commercial treaty signed. R. di dir. int. 
§ :630. 


August, 1914. 
9 Bre_torum—GeErRMANY. Germany forwarded through the Nether- 

land government a proposal for the evacuation of Belgium, so 
503 


504 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


August, 1914. 
soon as the state of war would permit. The proposal, which was 
similar to the ultimatum issued to Belgium on August 2, was 
refused. Belgian Grey Book, Does. 62, 71; Cd. 7627. 

10 Great Britain. Regulations recommended by the International 
Conference for Safety at Sea, approved and ordered to come 
into effect July 1, 1915. Times, Aug. 11, 1914. 

FRANCE. Decree relating to the Declaration of London. J. O., 


Aug. 26, 1914. 


October, 1914. 
$f Iraty. Decree putting into execution the literary and artistic 
property convention signed at Berne, Nov. 8, 1908. French 
text of convention. R. di dir. int., 8:618. 

14 FRANCE—GUATEMALA. French decree promulgating convention 
for reciprocal protection of trade-marks, signed Feb. 28, 1914. 
J. 0O., Nov. 1, 1914. 

24 GERMANY. Germany protests to neutrals against the seizure of 
Germans on neutral vessels. N.Y. Times, Oct. 25, 1914. 

27 Great Britain—ITaty. Ratifications exchanged of the commer- 
cial treaty signed July 15, 1914. Italian decree putting the 
treaty into effect, Nov. 12, 1914. R. di dir. int., 8628. 

28 GrReEAT Britain. Great Britain orders enemy’s reservists on the 
high seas to be seized. N.Y. Times, Oct. 29, 1914. 


November, 1914. 

3 Great Britain. Great Britain announced that the North Sea 
was closed to commerce. N. Y. Times, Nov. 4, 1914. 

5 Great Britain. Extension to Turkey of all Orders in Council 
relating to the present war. London Gazette, No. 28963. 

6 SWEDEN. Sweden protests against the closing of the North Sea 
to commerce. N.Y. Times, Nov. 7, 1914. 

6 France. Decree relative to the application of the rules of inter- 
national maritime law to the present war. J.0O., Nov. 7, 1914. 

12 Great Britain—Itaty. Italian decree putting into execution 
the treaty signed July 15, 1914, ratifications of which were ex- 
changed Oct. 27, 1914, extending to India the treaty of com- 
merce of July 15, 1883. Italian text: R. di dir. int., 8:628. 

21 Germany. The German Ambassador to the United States filed 


bo 
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November. 191 
with the State Department complaint that the French have 
violated the Red Cross Convention of 1906. N. Y. Times, 
Nov. 22, 1914. 

24. NicaraGua—UNITEp States. Report rendered by the Nicaragua- 
United States Mixed Claims Commission. This commission was 
provided for in one of the agreements known as the “ Dawson 
Pacts,” signed Nov. 10, 1910, and authorized by the Nicaraguan 
Decrees of May 7 and Oct. 14, 1911. The commission was 
composed as follows: Otto Schoenrich, President, Carlos Guandra 
Pasos, Arthur B. Thompson, Commissioners, and Pio Bolaos, Sec- 
retary. Judgments to the number of 7,911 were rendered by the 
commission. See Report of The Nicaragua Mixed Claims Commis- 
sion to the Secretary of State of the United States, Washington, 1915. 

27 Unirep Srares—Turkey. The United States Department of 
State announced that Turkey had made satisfactory explana- 
tion of the Smyrna incident of November 16, when a shot was 
fired at the launch of the U. S. S. Tennessee. It was explained 
that the shot was fired to warn the launch away from the mine 
fields. N.Y. Times, Nov. 28, 1914. 

30 Iraty—Uruauay. Ratifications exchanged of the sanitary con- 
vention signed May 4, 1914. Italian decree putting the con- 
vention into execution, Dec. 10, 1914. R. di dir. int., 8:630. 


December, 1914. 

7 France—Unirep Srates. French decree approving parcel post 
convention between French Guiana and the United States, 
signed August 21, 1914. J. 0O., Dec. 14, 1914. 

11 France. Government moved from Bordeaux to Paris. N. Y. 
Times, Dee. 12, 1914. 

13-21 Sixth International Sanitary Conference of South America met 

at Montevideo, Uruguay, B. rel. ext. (Colombia), 6:59. 
23 Great Brirain—Iraty. Reciprocal copyright privileges ex- 
tended to Italy. London Gazette, No. 29109. 


January, 1915. 

1 Great Britain. New naturalization law went into effect. Under 
this law citizens of any part of the Dominion are citizens of 
Great Britain. 
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January, 1915. 

2 Uwnirep States. Four German reservists taken off the Norwegian 
American liner Belgenfjord in New York harbor and _ placed 
under arrest for passport frauds. N.Y. Times, Jan. 3, 1915. 

4 GReaAT BRITAIN. The London Stock Exchange opened. Times, 

Jan. 5, 1915. 

Great Britatn—UNITED States. Preliminary note in answer to 
the American protest of December 26, handed the American 
Ambassador. By agreement the note was not made public till 
January 10, N.Y. Times, Jan. 11, 1915. 

GERMANY—UNITED States. The United States informed the 
German Ambassador that the United States could not investi- 
gate the German charge that the British are using dumdum 
bullets. N.Y. Times, Jan. 8, 1915. 

8 Bottvia—UNITED States. Ratifications exchanged of treaty for 
the advancement of peace, signed Jan. 22, 1914. Spanish and 
English texts: U’. S. Treaty Series, No. 606. 

11 SweEDEN—UNITEp SrarTes. Ratifications exchanged of treaty 
signed Oct. 13, 1914, for the advancement of peace. English 
and Swedish texts: U.S. Treaty Series, No. 607. 

16 Mexico. Roque Gonzales Garza was named provisional President 
of Mexico, replacing Eulalio Gutierrez, who was elected Jan. 12 
by the convention, to serve till Jan. 1, 1916. He is the seventh 
man to take office since the election of Porfirio Diaz for the six 
year term in 1910. The Presidents since Diaz have been: F. L. de 
la Barra, April 25, 1911 to Nov. 6, 1912; Francisco Madero, 
Nov. 6, 1912 to Feb. 19, 1913; Victoriano Huerta, Feb. 16, 1913 
to July 15, 1914; Francisco Carbajal, July 15, 1914 to Aug. 12, 
1914; Venustiano Carranza, Aug. 12, 1914 to Nov. 10, 1914: 
Eulalio Gutierrez, Nov. 10, 1914 to Jan. 16, 1915. N.Y. Sun, 
Jan. 18, 1915. 

19 DENMARK—UNITED StaTeEs. Ratifications exchanged of treaty 
for the advancement of peace, signed April 17, 1914. English 
and Danish texts: U.S. Treaty Series, No. 608. 

21 Germany. All grain taken over by the government. All supplies 
of wheat and rye and of flour of all sorts in amounts of not less 
than one double hundredweight are to be regarded as confiscated 
on February 1. By February 5, all holders of stocks have to 
give a full account of them. The corn that is confiscated passes 


~ 
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January, 1915. 


into the possession either of the “War Corn Company (Limited),” 
or of the “War Purchase Company (Limited)” or of the local 
municipal organizations. These bodies are to pass the corn on 
to the mills, which have to work on conditions fixed in the last 
resort by the authorities. There is a special Imperial organiza- 
tion for distributing supplies to the local administrations, which 
are left to regulate for themselves the distribution to the public. 
It is open to the local administrations either to supply the bakeries 
and retail dealers with flour, and to leave them to sell the bread 
as usual, or to supply the public with bread tickets against which 
alone bread may be issued. The only definite rule for every 
municipality or other local body is that it may not deliver more 
than a maximum quantity in a fixed time, according to the deci- 
sions of the supreme Imperial authority. The real difficulties 
of organization are thus left to the local bodies. Farmers are 
allowed to retain only as much corn as is necessary for the feed- 
ing of the persons on their farms. FR. Gesetzb., No. 7, 1915. 


FraNcE—UNITED States. Ratifications exchanged of a treaty for 


the advancement of peace, signed Sept. 15, 1914. French and 
English texts: U’. S. Treaty Series, No. 609. 


Unirep States. The Secretary of State in a letter to Senator Stone 


of the Foreign Relations Committee, reviewed the policy and 
acts of the United States in the present war. Senate Doc. No. 716, 


63d Cong., 3d sess. 


GERMANY. Germany gave notice of cancellation of exequaturs 


granted by Belgium to foreign consular representatives. Text 
of reply of the United States, VN. Y. Times, Jan. 26, 1915. 


Cuina—JAPAN. Reported that Japan has made certain demands 


on China relating to concessions to foreigners, including the 
transfer to Japan of all German and Austrian concessions, and 
a pledge that China shall not in the future grant concessions to 
any nation except Japan. N. Y. Times, Jan. 27, April 1, 1915; 
Times, Feb. 8, 9, 1915. 


Unitep Sratres. The steamer Dacia, formerly of the Hamburg- 


American line, purchased by E. ©. Breitung, sailed from 
Norfolk, Va., for Rotterdam, loaded with cotton. On Feb. 27, 
the Dacia was seized by a French cruiser and taken into 
Brest as prize. N.Y. Times, Feb. 1, March 1, 1915. 


508 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


February, 1915. 
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Unitep States. A German-American named Werner van Horn 
made an unsuccessful attempt to blow up with dynamite the 
bridge, across the St. Croix river, connecting the Canadian 
Pacific and Maine Central Railroads. He was arrested by the 
local authorities at Vanceboro, Maine, and sentenced to thirty 
days imprisonment for damage caused property in Vanceboro by 
the explosion. Upon his release he was arrested under a Federal 
warrant charged with having conveyed dynamite in a railway 
train; upon arraignment in Boston he was indicted by the Federal 
Grand Jury. Proceedings for the extradition of Horn to Canada 
were begun Feb. 21 but will be delayed pending the disposal of 
the Federal indictment. N.Y. Times, Feb. 3, 17, 22, March 4, 8, 
1915. 

GREAT Britain. Great Britain announced that all grain and 
flour shipments to Germany, even if intended for non-combatants, 
would be seized. This was because of the German Government's 
announced intention to take over and regulate the distribution 
of these commodities. N.Y. Times, Feb. 3, 1915. 

Mexico. General Villa assumed the executive power in Northern 
Mexico and appointed a cabinet of three members, with head- 
quarters at Aguascalientes. N.Y. Times, Feb. 4, 1915. 

GREAT BriTaIN—UNITEpD States. British Order in Council issued 
extending to Cana‘la, Australia, New Zealand, Union of South 
Africa, Newfoundland, the provisions of the Copyright Act of 
1911, by agreement with the United States. London Gazette, 
No. 29060. 

GerMANy. The German Admiralty issued proclamation stating 
that after February 18, 1915, the waters around Great Britain 
and Ireland were to be in a state of blockade. Neutral ships were 
warned that they were in danger from submarines which might 
not be able to distinguish them from belligerent ships. Text 
of memorandum: N. Y. Times, Feb. 5, 1915: Times, Feb. 9, 
1915. 

GREAT BriTaiN—UNITED States. The English Cunarder Lusi- 
tania being warned of the presence of German submarines in 
the Irish Sea, hoisted the American flag. N. Y. Times, Feb. 7, 
1915. 

Unitep States. American note to Great Britain protesting 
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10 


10 


16 


16 


20 


against use of American flag by Lusitania. Text: N. Y. Times, 
Feb. 12, 1915. 

Unitrep States. American note to Germany in regard to the 
safety of American ships in the war zone, established by the 
German proclamation of Feb. 4. Text: N. Y. Times, Feb. 12, 
1915. 

Mexico. General Carranza orders the Spanish Minister to leave 
the country within 24 hours, because of illegal refuge given to 
a Spanish subject accused of aiding Villa. N. Y. Times, Feb. 11, 
1915. 

PANAMA—UNITED States. Boundary convention between the 
Republic of Panama and the United States of America. English 
and Spanish texts: U’. S. Treaty Series, No. 610. 

GREAT Britain. The Wilhelmina, an American ship, destined for 
a German port with a cargo of wheat for civilian consumption, 
seized in Falmouth harbor where she had entered for safety 
during a storm. N. Y. Times, Feb. 17, 1915. 

GERMANY. Germany, in a communication transmitted through 
the American Ambassador at London, offered to withdraw from 
her submarine war against British merchant vessels, if Great 
Britain would permit the free movement of foodstuffs to the 
civil population of Germany. Note in answer to American 
note of Feb. 10. N. Y. Times, Feb. 17; Times, Feb. 18, 1915. 

Great Britain. Second and more complete reply of Great 
Britain to the United States note of Dec. 26, 1914. Text: N. Y. 
Times, Feb. 18, 1915; Times, Feb. 18, 1915. 

Unitep States. The United States addressed identic notes to 
Great Britain and Germany respecting the establishment of war- 
zones and blockades. On March 7 and 8 notes were addressed 
to Great Britain and France on the subject of the embargo against 
Germany. Texts of all notes: N. Y. Herald, March 18; N. Y. 
Times, March 18, 1915. 

UniTep States—Urvuauay. Ratifications exchanged of a treaty 
for the advancement of peace signed July 20, 1914. Spanish 
and English texts: U. S. Treaty Series, No. 611. 

Austria. The government took over all stocks of rye, barley, 
maize and flour products. N. Y. Times, Feb. 25, 1915. 

Great Britain. Announcement made of blockade of coast of 
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German East Africa as from Feb. 28. The blockade extends 
along the whole coast from latitude 4 degrees 41 minutes south 
to latitude 10 degrees 40 minutes south, four days of grace from 
the time of the institution of the blockade being given for the 
departure of neutral vessels from blockaded area. London 
Gazette, No. 29084. 

26 Panama. Contract signed between the Republic of Panama and 
the National City Bank for the establishment of a Bank at 


Panama. 


March, 1916. 

1 Great BritaIN—FRANCE. Announcement made in identic notes 
by Great Britain and France that all commercial intercourse 
between Germany, Austria, and Turkey and other nations was 
declared prohibited. Cargoes then at sea were exempted. All 
vessels not destined for English or French ports will be detained, 
but not confiscated, unless otherwise liable to confiscation. 
Text of identic notes: N. Y. Herald, March 2, NV. Y. Times, 
March 2, 1915. 

2 Great Britain. British Order in Council granting prize money to 
officers and men of navy. London Gazette, No. 29086. 

3 Oprtum CoNVENTION. Proclamation of the convention and final 
protocol between the United States and other powers relating 
to the suppression of the abuse of opium and other drugs, signed 
at The Hague, Jan. 23, 1912, and July 9, 1913, ratifications of 
which were deposited at The Hague by the United States Dec. 10, 
1913. French and English texts of conventions: U. S. Treaty 
Series, No. 612. 

4 Prru—UNITeEpD States. Ratifications exchanged of treaty for the 
advancement of peace, signed July 14, 1914. Spanish and Eng- 
lish texts: U. S. Treaty Series, No. 613. 

4 Unitep States. The President signed the Seamen’s bill. This 
law is said to interfere with provision of certain treaties of the 
United States and to necessitate new agreements with various 
nations. N. Y. Times, March 5, 1915. 

8 Great Britain. Prize Court. In the case of the disposition of 
1000 tons of copper sent from the United States to Gothenberg, 
Sweden, and destined for the use of government contractors, 
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which had been seized by the British Government and under an 
ex parte order by the registrar released to the British Govern- 
ment, the court held that the copper could not be disposed of 
pending the prize proceedings which are still to come before the 
Court. The order releasing the copper was revoked. Thus it is 
held that no belligerent government has the right to requisition a 
cargo belonging to a neutral. N.Y.Sun, March 9, 1915. Times, 
March 9, 1915. 

PARAGUAY—UNITED SraTes. Ratifications exchanged of treaty 
for the advancement of peace, signed Aug. 29, 1914. Spanish 
and English texts: U’. S. Treaty Series, No. 614. 

(JERMANY—UNITED States. The German cruiser Eitel Friedrich 
came into the port of Newport News, Va., for supplies and re- 
pairs. She brought with her the rescued crews of British, French 
and Russian ships which she had sunk, and the crew of the 
American ship William P. Frye, which was sunk January 28 after 
throwing overboard the cargo of wheat with which the William 
P. Frye was loaded. April 7 the ship was interned. April 8 the 
German government agreed to indemnify the owners of the Frye 
but insisted upon the case going before the German Prize Court. 
N. Y. Times, April 8, 9, 1915. N. Y. Times, March 11, 1915. 

GREAT Britain. Order in Council signed outlining the plan to be 
followed in attacking Germany’s trade. This is the order an- 
nounced as forthcoming on March 1. All intercourse with 
Germany is prohibited, but neutrals will be reimbursed for 
confiscated property not contraband of war. N. Y. Herald, 
March 12, 1915; London Gazette, 29102; N. Y. Times, March 16, 
1915. 

Great Britain. Additional list of contraband issued. N. Y. 
Times, March 13, 1915; London Gazette, Nos. 29097, 29098. 

GERMANY. Prize Court at Hamburg rejected claim for damages 
for loss of neutral goods sunk in a British ship. N. Y. Times, 
March 17, 1915. 

Unirep States. The United States made public the texts of the 
notes of the United States to France, Great Britain and Germany, 
with their replies, respecting the war zones, blockades, etc., of 
Feb. 4, and the British Admiralty order of March 11. N. Y. 

Times, March 18, 1915. 


16 
18 
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March, 1915. 

18 Great Britain. Additional order in council prohibiting exports 
from Great Britain. London Gazette, No. 29106. 

19 Iraty—UnITED States. Ratifications exchanged of treaty for 
the advancement of peace, signed May 5, 1914. Italian and Eng- 
lish texts: U.S. Treaty Series, No. 615. 

28 GERMANY—UNITED States. An American, Leon Thrasher was 
among the passengers lost on the English steamer Falaba, sunk 
by German submarine. N. Y. Times, Hist. of War. 2:433. 

31 Great Britain. In presenting an argument before the prize court 
in favor of requisitioning the cargo of foodstuffs of the American 
steamer Wilhelmina, the Crown solicitor introduced a hitherto 
unpublished order in council providing that the Crown may 
requisition any neutral ship. This changes Rule 28 of the Prize 
Court. On March 9, in the case of the copper on board the 
steamer Antares, bound for Sweden and destined for government 
use, the court held that the copper could not be requisitioned 
pending the decision of the court in the condemnation proceed- 
ings. Times Law Reports, Vol. 31, p. 290; N. Y. Times, April 1, 
1915. 


INTERNATIONAL CONVENTIONS 
ADHESIONS, RATIFICATIONS, DENUNCIATIONS 


HaGvue CONVENTIONS. 1907 
Ratifications: [Correction] 
Brazil, Conventions I, III-XI, XIII, XIV. B. rel. ext. (Chile), 
May, 1914, p. 7. 
Liberia, Conventions II-IX, XI, XIII, XIV. B. rel. eat. 
(Chile), May, 1914, p. 4. 
LITERARY AND ARTISTIC PRopERTY. Berlin, Nov. 8, 1908. 


Ratifications: 
Italy (with reservations as to Articles 8 and 11), Sept. 23, 
1914. Italian decree Oct. 4, 1914. R. di dir. int., 8:618; 
R. Gesetz., 1914, p. 453. 
OpruM CONVENTION. Jan. 23, 1912. July 1, 1913. 
Signed by Germany, United States, China, France (R), Great 
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Britain (R), Italy, Japan, Netherlands, Persia, Portugal, Russia, 
Siam. Jan. 23, 1912. 
Ratifications: 
China, The United States, Netherlands. 

Final Protocol signed July 1, 1913, by Germany, United States, 
Argentina, Belgium, Brazil, Chile, Colombia, Costa Rica, Den- 
mark, Dominican Republic, Ecuador, Spain, France, Great 
Britain, Haiti, Italy, Japan, Luxemburg, Mexico, Netherlands, 
Portugal, Russia, Siam. 

Ratifications: 

China, United States, Netherlands. By agreement Feb. 12, 
1915. 
French and English texts: U. S. Treaty Series, No. 612. 
SAFETY AT SEA. London, Jan. 20., 1914. 

Ratifications. August 10, 1914. 

Great Britain approved convention, and rules to come into 
effect July 1, 1915. Times, Aug. 11, 1914. 
KATHRYN SELLERS. 


PUBLIC DOCUMENTS RELATING TO INTERNATIONAL LAW 


GREAT BRITAIN ! 

Aliens. Circular, Nov. 19, 1914, regarding British born wives and 
children of interned aliens. 114d. 

Do. and relief of other destitute aliens. Circular, Jan. 5, 
1915. 114d. 

Aliens restriction (Belgian refugees). Order in Council, Nov. 28, 1914. 
(Stat. R. & O. 1914, No. 1700.) 16d. 

. Order in Council, Jan. 7, 1915. (Armenians, ete.) (Stat. 
R. & O. 1915, No. 4.) 114d. 

Anglo-Portuguese commercial treaty. Bill to make such provisions as 
are necessary to enable them, to come into force. (H. lL. No. 3, H. ©. 
No. 5.) 2d each. 

Arbitration convention with Sweden, Aug. 11, 1904. Convention 
renewing for five years. Signed at London, Nov. 9, 1914. (Cd. 7629.) 
ld. 

Army Regulations and Orders, 1912, reprinted with amendments to 
August, 1914. Is. 4d. 

British nationality and status of aliens. Regulations, Dec. 30, 1914. 
(Stat. R. & O. 1914, No. 1861.) 1%4d. 

Contraband of war. Proclamation, Oct. 29, 1914, revising the list of. 
(Stat. R. & O. 1914, No. 1613.) 1d. 

. Proclamation, Dec. 23, 1914, revising list of. (Stat. R. & O. 
1914, No. 1775.) 1d. 

Cyprus. Order in council (annexation). (Stat. R. & ©. 1914, No. 
1629.) 114d. 

-, Order in Council, Dec. 23, 1914. Courts of justice amend- 
ment. (Stat. R. & O. 1914, No. 1821.) 1¥od. 

Declaration of London. Order in Council No. 2. (Stat. R. & O. 1914, 
No. 1614.) 14d. 

Defence of the Realm. Bill to consolidate and amend acts relating to. 
(H. L. No. 10, H. C. No. 9.) 1d. each. 


' Official publications of Great Britain and many of the British colonies may be 
purchased of Wyman & Sons, Ltd., Fetter Lane, E. C., London, England. 
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- . Order in council, Nov. 28, 1914. Regulations, 1914. (Stat. 
R. & O. 1914, No. 1699.) 2d. 

. Bill to amend consolidation act, 1914. (H. L. No. 25.) 1d. 

Emergency legislation, Manual of. Comprising all the acts of Parlia- 
ment, proclamations, orders, etc., passed and made in consequence of the 
war. Edited by Alexander Pulling. To Sept. 30, 1914, with Supplement 
No. 1 to Nov. 3, 1914. 3s. 1ld. Supplement No. 2 to Dee. 5, 1914. 
Is. 9d. 

European war. Correspondence respecting events leading up to the 
rupture of relations with Turkey. (Cd. 7628.) 114d. 

. Correspondence of the British Government, Italian transla- 
tion. Corrispondenza sulla Crisi Europea. Foreign Office. 114d. 

. Declaration between the United Kingdom, France and Russia 
engaging not to conclude peace separately. Signed at London, Sept. 5, 
1914. (Treaty series, 1915, No. 1.) 1d. 

. Reports of the commission of enquiry into the violation of 
international law, first to fourth, and sixth, Massacre at Tamines, 
Pillage and Massacre at Andenne. 114d each. Foreign Office. 

. Seventh and eighth reports of the commission of enquiry into 
the violation of international law. Foreign Office. 16d. 

Exportation of Arms Act, 1900. Bill to amend. (H. L. No. 4, H.C. 
No. 7.) 1d. each. 

Iixportation prohibitions. Proclamation Nov. 10, 1914, prohibiting 
the exportation from the United Kingdom of certain warlike stores, 
provisions and victual. (Stat. R. & O. 1914, No. 1637.) 1d. 

. Order in council, Nov. 20, 1914, adding raw rubber to list of 
prohibitions contained in above proclamation. (Stat. R. & O. 1914, 
No. 1681.) 14d. 

. Order in council, Dee. 5, 1914, varying above proclamation. 
(Stat. R. & O. 1914, No. 1741.) 114d. 

. Order in council, Dec. 11, 1914, varying above proclamation. 
(Stat. R. & O. 1914, No. 1756.) 14d. 

. Order in council, Dec. 23, 1914, varying above proclamation. 
(Stat. R. & O. 1914, No. 1776.) 1d. 

. Order in Council, Jan. 4, 1915, varying above proclamation. 
(Stat. R. & O. 1915, No. 1.) 1%d. 

. Order in Council, Jan. 8, 1915, varying above proclamation. 
(Stat. R. & O. 1915, No. 2.) 144d. 

Financial statement (1914-1915). Copy of estimates of revenue and 
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expenditure as revised in view of the war, with an explanatory mem- 
orandum. (H.C. Rept. No. 2.) 1%4d. 

(jovernment war obligations. Bill to make provision with respect to. 

H. L. No. 24, H. C. No. 14.) 1d. each. 

Naturalization certificates granted during 1901-1910 pursuant to 
Naturalization Acts, 1870. Index to names. 5s. 3d. 

Prize Court Rules, 1914. Order in council Nov. 28, 1914, amending. 
(Stat. R. & O. 1914, No. 1701.) Lad. 

Prizes. Convention between United Kingdom and France relating to 
prizes captured during European war. Signed at London, Nov. 9, 1914. 
(Treaty series, 1915, No. 2.) 14d. 

Trading with the Enemy Act, 1914. Bill to amend. (H. L. No. 14.) 
216d (H.C. No.6). 2d. As amended in committee (H. C. No. 24). 2d. 

Trading with the enemy. Proclamation, Oct. 26, 1914, extending the 
prohibitions contained in the Trading with the Enemy Proclamation 
(No. 2). (Stat. R. & O. 1914, No. 1569.) 114d. 

Proclamation, Jan. 7, 1915, extending the proclamations of 
Sept. 9, Oct. 8 and Nov. 5, 1914. (Stat. R. & O. 1915, No. 3.) 14d. 
. Rules, Jan. 11, 1915, under amended act, 1914. (Stat. R. & 
O. 1915, No. 22.) 114d. 
Do. (Suspected coupons.) (Stat. R. & O. 1915, No. 23.) 

Turkey. Proclamation, Nov. 5, 1914, extending to the war with 
Turkey the proclamations and orders in council (other than an order in 
council of Aug. 4, 1914, as to enemy ships) relating to the war. (Stat. 
R. & O. 1914, No. 1628.) 14d. 

Vatican. Despatch to Sir Henry Howard containing instructions 


respecting his mission to. (Cd. 7736.) 1d. 


UNITED STATES ! 


Abyssinia. Treaty of commerce between United States and, signed 
June 27, 1914. (Sen. Ex. FF, 63d Cong. 2d sess.) 

Arbitration agreement between United States and Portugal of April 6, 
1908. Agreement extending duration of, signed at Washington, June 28 
1913. 4p. (Treaty series 601.) State Dept. 


' When prices are given, the document in question may be obtained for the amount 
noted from the Superintendent of Documents, Government Printing Office, Washing- 
ton, D. C. 
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Arbitration convention between United States and Austria-Hungary, 
Jan. 15, 1909. Agreement extending duration of, signed May 6, 1914. 
(Treaty series 592.) State Dept. 

Arbitration convention between United States and Costa Rica, Jan. 13, 
1909. Agreement extending duration of, signed Washington, March 16, 
1914. 4p. (Treaty series 604.) State Dept. 

Arbitration convention between United States and the Netherlands, 
May 2, 1908. Agreement extending duration of, signed May 9, 1914. 
2p. (Sen. Ex. F, 63d Cong. 2d sess.) 

Arbitration convention between United States and Salvador, Dec. 21, 
1908. Agreement extending duration of, signed May 13, 1914. (Treaty 
series 596.) State Dept. 

Arms and munitions of war. Information relative to extent that, have 
been exported from the United States to belligerent nations abroad, 
Dec. 19, 1914. 3p. (S. doce. 660, pt. 1.) Commerce Dept. 

Commercial attachés. General instructions to. 1914. 12 p. Foreign 
and Domestic Commerce Bureau. 

Copyright in England. Act. 1 and 2 Geo. 5, ch. 46, to amend and con- 
solidate law relating to copyright, passed Dec. 16, 1911. Indexed print. 
Reprint 1914. 54 p. (Bulletin 16.) Copyright Office. Paper, 5e. 

Embargo. List of articles embargoed by neutral European countries. 
Nov. 12, 1914. 6p. State Dept. 

Great Britain. American note to, regarding seizure and detention of 
American cargoes destined to neutral ports. Dec. 26,1914. 2p. Paper. 
5e. 

International Exchange Service, Report of, for fiscal year 1914. 11 p. 
(Smithsonian Institution Report, 1914.) Jnternational Eachange Service. 

International Time Association, International convention for creation 
of, and by-laws to govern association, both signed at Paris, Oct. 25, 1913, 
by representatives of United States and other Powers. April 29, 1914. 
9p. (Sen. Ex. D, 63d Cong. 2d sess.) State Dept. 

Report of Committee on Foreign Relations advising and con- 
senting to ratification of. May 27, 1914. 4 p. Foreign Relations Com- 
mittee. 

Mexican boundary, diversion of the Rio Grande. Opinion of Attorney 
General, May 16, 1907, concerning statutory provisions to enable 
findings of International Boundary Commission to be given effect, 
letter of June 22, 1907, relative to decision of Secretary of State to 


institute proceedings against American Rio Grande Land and Irrigation 
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Company, with decree of court. 1914. 4 p. International Boundary 
Commission, United States and Merico. 

Naturalization, Annual report of Commissioner of. 1914. 37 p. 
Naturalization Bureau. 

Neutrality proclamation. Great Britain and Turkey. Nov. 6, 1914. 
tp. (No. 1268.) State Dept. 

——-. Panama Canal Zone. Proclamation and protocol of agree- 
ment between United States and Panama, signed Oct. 10, 1914. Nov. 13, 
1914. 4p. (No. 1287.) State Dept. 

—. Do. (Treaty series 597.) State Dept. 

Nobel prizes. Letter transmitting, for information of Senate, circular 
issued by Nobel Committee of the Norwegian Parliament for year 1915. 
Dec. 7, 1914. 2p. (S. doc. 626.) State Dept. 

Opium. H. 6282 for registration of and to impose special tax upon. 
Dec. 17, 1914. 6p. (Pub. No. 223.) 5e. 

Panama. Boundary convention between United States and, signed 
Sept. 2, 1914. (Sen. Ex. NN, 63d Cong. 2d sess.) 

Panama Canal. Executive order amending paragraph 49 of Rules 
and Regulations for operation and navigation of Panama Canal and 
approaches thereto, including all waters under its jurisdiction {concerning 
radio tolls]. Nov. 4, 1914. 1p. (No. 2073.) State Dept. 

Peace, Treaties for advancement of, between United States and- 

Argentine Republic, signed July 24, 1914. (Sen. Ex. AA, 63d 


Cong. 2d sess.) 

Bolivia, signed Jan. 22, 1914, ratifications exchanged Jan. 8, 1915, 
(Treaty series 606.) State Dept. 

Brazil, signed July 24, 1914. (Sen. Ex. BB, 63d Cong. 2d sess.) 

Chile, signed July 24, 1914. (Sen. Ex. CC, 63d Cong. 2d sess.) 

China, signed Sept. 15, 1914. (Sen. Ex. GG, 63d Cong. 2d sess.) 

Costa Rica, signed Feb. 13, 1914, ratifications exchanged Nov. 12, 
1914. (Treaty series 603.) State Dept. 

Denmark, signed April 17, 1914, ratifications exchanged Jan. 19, 
1915. (Treaty series 608.) State Dept. 

Ecuador, signed Oct. 13, 1914. (Sen. Ex. LL, 63d Cong. 2d sess.) 

France, signed Sept. 15, 1914, ratifications exchanged Jan. 22, 
1915. (Treaty series 609.) State Dept. 

Great Britain, signed Sept. 15, 1914, ratifications exchanged 
Nov. 10, 1914. (Treaty series 602.) State Dept. 

Greece, signed Oct. 13, 1914. (Sen. Ex. MM, 63d Cong. 2d sess.) 
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Guatemala, signed Sept. 20, 1913, ratifications exchanged Oct. 13, 
1914. (Treaty series 598.) State Dept. 

Honduras, signed Nov. 3, 1913. (Sen. Ex. N, 63d Cong. 2d sess.) 

Italy, signed May 5, 1914, ratifications exchanged March 19, 
1915. (Treaty series 615.) State Dept. 

Netherlands, signed Dec. 18, 1913. (Sen. Ex. P, 63d Cong. 2d 


sess. ) 

Nicaragua, signed Dee. 17, 1913. (Sen. Ex. O, 63d Cong. 2d 
Sess. ) 

Norway, signed June 24, 1914, ratifications exchanged Oct. 21, 
1914. (Treaty series 599.) State Dept. 


Paraguay, signed Aug. 29, 1914, ratifications exchanged March 9, 
1915. (Treaty series 614.) State Dept. 

Persia, signed Feb. 4, 1914. (Sen. Ex. R, 63d Cong. 2d sess.) 

Peru, signed July 14, 1914, ratifications exchanged March 4, 
1915. (Treaty series 613.) State Dept. 

Portugal, signed Feb. 4, 1914, ratifications exchanged Oct. 24, 
1914. (Treaty series 600.) State Dept. 

Russia, signed Oct. 1/ Sept. 18, 1914, ratifications exchanged 
March 22, 1915. (Treaty series 616.) State Dept. 

Salvador, signed Aug. 7, 1913. (Sen. Ex. K, 63d Cong. 2d sess.) 

Spain, signed Sept. 15, 1914, ratifications exchanged Dec. 21, 
1914. (Treaty series 605.) State Dept. 

Sweden, signed Oct. 13, 1914, ratifications exchanged Jan. 11, 
1915. (Treaty series 607.) State Dept. 

Switzerland, signed Feb. 13, 1914. (Sen. Ex. U, 63d Cong. 2d 


i, 
>, 


sess. ) 

Uruguay, signed July 20, 1914, ratifications exchanged Feb. 24, 
1915. (Treaty series 611.) State Dept. 

Venezuela, signed March 21, 1914. (Sen. Ex. W, 63d Cong. 2d 
sess. ) 


Relief work in Europe. Report on operations of United States Com- 


mission. 1914. 110 p. il. Paper, 15ce. 


tio Grande, Correspondence and regulation of War Department 


concerning diversion of waters of, for irrigation purposes. 1914. 4 p. 
International Commission for Equitable Distribution of Waters of the 
Rio Grande. 

Safety of life at sea. Resolution advising and consenting to ratifica- 


tion of convention for, signed London, Jan. 2, 1914, with regulations, 
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final protocol, and recommendations connected therewith, provided 
United States reserves right to abrogate treaties, conventions, and agree- 
ments under certain conditions. Dec. 16,1914. 1p. (Sen. Res. on Ex. 
B, 63d Cong. 2d sess.) Senate. 

Shipping. List of foreign-built ships admitted to American registry 
under act of Aug. 18, 1914, and other information relative to same. 
Dec. 14, 1914. 16 p. (S. doc. 640.) Commerce Dept. 


Geo. A. FINCH. 


JUDICIAL DECISIONS INVOLVING QUESTIONS OF INTER- 
NATIONAL LAW 


BRIG “SALLY,” JOHN BEATY, MASTER. 
Court of Claims of the United States. 
[French Spoliations.— Decided February 15, 1915.] 


The brig Sally, a duly registered vessel of the United States, owned 
by American citizens, whereof John Beaty was then master, sailed on 
a commercial voyage from Baltimore, February 20, 1797, bound for 
the Island of St. Bartholomew or the Island of Antigua. While peace- 
fully pursuing said voyage she was seized on the high seas March 12 
following, to the leeward of Antigua, by the French privateer La Ter- 
roriste, Capt. Mare Gazano, who put a prize crew on said brig and con- 
ducted her to Basseterre, Guadeloupe. Thereafter, on March 17, 1797, 
said brig and cargo were condemned as good prize by the Tribunal of 
Commerce sitting at said Basseterre on the following grounds: 


It is proven by the letters found hidden on board and addressed by the owners 
to Henry Anderson at Antigua on February eighth and eighteenth, one thousand 
seven hundred and ninety-seven, that the clearance of the brig Sally for St. Barthol- 
omew is simulated; that the true destination is the Island of Antigua; that it is a 
sequel of shipments of provisions for the British army; that the passport issued for 
the Island of St. Bartholomew has thus been infringed, and that the captain is an 
Irishman who has been naturalized but ten months. 


Said vessel and its cargo thereby became a total loss to the owners 
thereof. 


BaRNEY, J., delivered the opinion of the court: 

The decree, reciting that the brig and cargo were lawful prize, de- 
clares that it was proven to the Prize Court that the clearance of the 
brig was simulated; that the true destination was the Island of Antigua, 
“but that it is a sequel of shipments of provisions for the British army.” 
When we take into consideration the location of the brig at the time of 
capture, as well as other circumstances in the case, it can not be and 

521 


522 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


is not disputed that the brig in question was actually destined for the 
Island of Antigua. 

With this statement of the case the question for decision is whether 
the capture and condemnation were illegal or otherwise. 

As the Island of St. Bartholomew, to which the brig was nominally 
bound, was a Swedish island, and thus neutral, no harm was done to 
France by the simulation of the voyage of the brig, and under the 
decision of this court in the case of the Betsey & Polly (38 C. Cls. 30) 
that fact does not justify the seizure and condemnation and needs 
no further consideration. 

The seizure and condemnation of the brig took place in March, 
1797, and while the treaty of 1778 between this country and France 
was still in force, so that the determination of the issues of law in this 
case depends upon the rules of international law as modified by that 
treaty. 

[The court considered the seizure and condemnation to be illegal 
according to the treaty of 1778 between the United States and France, 
and proceeded as follows:| 

Without taking into consideration the treaty of 1778 we think the 
seizure and condemnation of the brig in question was illegal under the 
rules of international law. The question involved is under what cir- 
cumstances are foodstuffs liable to seizure and condemnation as con- 
traband when shipped between neutrals and belligerents, and this 
question is particularly important to this country at the present time 

The only fact found in the decree of condemnation was that the 
brig was destined for Antigua. It is said that it is a “sequel”’ of ship- 
ments of provisions for the British army; in other words, that was an 
inference, and only an inference, which the prize court drew from the 
fact that the brig was bound for Antigua; but this court has the same 
right to draw its inference from the facts in the case as the Prize Court 
had. Neither was the false documentation of the brig any evidence 
of intention to supply provisions to the British army if the brig could 
properly have been documented to the Island of Antigua, as we think 


can be shown. 

When the decree of condemnation of a Prize Court comes up for 
consideration in another court, the facts stated as the reason for the 
decree will be examined and passed upon. Hobbs v. Henning, 7 C B. 
791; Calvert v. Bovill, 7 T. R. 523. 

At this time Antigua was one of the most important of the Leeward 
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Caribbean Islands and contained about 60,000 acres of fertile land, 
mostly devoted to the cultivation of sugar, cotton, and tobacco (1 Ed- 
wards, 484). Even in 1774 it produced 17,000 hogsheads of sugar 
(id., 485). In 1787 there was shipped from Antigua in 71 ships to the 
United States 375,150 gallons of rum, besides more than 3,300 tons of 
sugar (id., 506). The population of Antigua in 1791 was 2,590 whites, 
37,808 slaves, besides a considerable number of persons of mixed blood 
and native free blacks (2 Edwards, 2). The value of the imports of this 
island from Great Britain alone was over a million dollars, and of ex- 
ports over two million dollars (5 Edwards, Appendix, 31). Edwards 
says that no islands in that part of the West Indies could boast of so 
many excellent harbors, only two of which were fortified (1 Edwards, 
486). 

These facts are stated to show that the Island of Antigua was an 
island of some importance and devoted entirely to agriculture, raising 
principally sugar, cotton, and tobacco, with a considerable population 
in need of food from outside of its own limits. Let us see further what 
the facts were regarding this food supply. 

In 1778 there was a scarcity of crops in Antigua, and we are told 
all of the negroes there would have perished had it not been for corn 
and flour imported from America (1 Edwards, 485). For some time 
before the conclusion of the Jay Treaty between this country and 
Great Britain in 1794 foodstuffs were not allowed to be imported into 
the West India Islands in American bottoms, and in consequence we 
are told there was great suffering there for want of food. The inhabitants 
petitioned Parliament to restore this commerce with America, repre- 
senting that there was danger of the slaves dying of hunger (2 Edwards, 
496-497). The complaint of this restriction of commerce with Americ: 
and consequent lack of foodstuffs was bitter, and great joy was expressed 
when the Jay Treaty was concluded and these troubles and dangers 
removed (2 Edwards, 524); and thereafter the West India Islands re- 
ceived the most of their food and lumber from the United States (5 
Edwards, Appendix, 48). 

All of the foregoing goes to negative any presumption that food- 
stuffs destined for the Island of Antigua were for the supply of a few 
troops stationed there. In fact we are told that in the West Indies, 
where at that time the slaves greatly outnumbered the whites, as we 
have seen they did in Antigua, a considerable number of troops were 
constautly kept to suppress possible slave revolts (1 Edwards, 280, 281); 
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from which it follows that at least the militia in Antigua at the time 
of the condemnation in this case were for that purpose. 

A brief review of the leading cases upon the question as to when 
foodstuffs carried in neutral vessels to belligerent ports will be con- 
sidered as contraband is thought to be proper for the purposes of this 
case. 

In the case of Jonge Margaretha (1 C. Rob. 189), it appears that 
the cargo was destined for Brest, carrying Dutch cheeses from Amster- 
dam. The vessel was neutral, but was carrying a cargo of provisions 
not the product of its own country, but the product of a country which 
was at that time an ally of France. It is stated in the opinion in that 
case that in the port of Brest at that time there was a considerable 
French fleet in a state of preparation for sallying forth on a hostile ex- 
pedition, and that this cargo of cheese was being taken there for the 
purpose of supplying this fleet. In discussing this question Sir William 
Seott said: 

The nature and quality of the port to which the articles were going is not an irra- 
tional test. If the port is a general commercial port it shall be understood that the 
articles were going for civil use, although occasionally a frigate or other ships of war 
may be constructed in that port. Contra, if the great predominant character of a 
port be that of a port of naval military equipment it shall be intended that the arti- 
cles were going for military use, although merchant ships resort to the same place 
and although it is possible that the articles might have been applied to civil con- 


sumption. 


Further along he refers to the case of the Endraught, cited by the 
claimant in that case, the destination of which was Bordeaux, and in 
which case the seizure was declared illegal. Upon that case he remarks: 
“Though smaller vessels of war may be occasionally built and fitted 
out there it is by no means a port of naval military equipment in its 
principal occupation in the same manner as Brest is universally known 
to be.” 

In the case of the Edward (4 C. Rob. 68), the ship was Prussian 
with a cargo of wines claimed for Prussian subjects on a voyage from 
Bordeaux ostensibly to Emden, a neutral port in Hanover, but the court 
found in that case that there was an evident intention on the part of 
the master to carry the cargo into Brest, a French port, ‘“ where there 


was notoriously a large armament lying very much in want of articles 
of this kind, articles of an indispensable nature,” and it was found in 
that case that wines, which constituted a large part of the cargo of 
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the vessel, were to be considered as naval stores which were especially 
needed by the fleet at Brest, as the latter port was not within a wine 
country. 

The Commercen (1 Wheat. 382), is the leading case in this country 
upon this question. That was a Swedish vessel on a voyage from Limer- 
ick in Ireland to Bilboa in Spain, and was captured on the 16th day 
of April, 1814. Bilboa at that time was the rendezvous for the British 
forces in Spain (and Great Britain had no other citizens there), and 
it was found in that case by the official papers of the customhouse, as 
well as by the private letters of the shippers, that the cargo was shipped 
for the sole use of His Britannic Majesty’s forces then in Spain. In 
the opinion in that case Justice Story says: “But if such goods are 
destined for the direct and avowed use of the enemy’s army or navy 
we should be glad to see an authority which countenances this exemp- 
tion from forfeiture,’ and further along states: “Here is a cargo of 
provisions exported from the enemy’s country with the avowed purpose 
of supplying the army of the enemy.” 

In all of these cases it appeared that the facts found showed that 
the vessels were unquestionably destined to supply either the enemy’s 
naval or military equipment, and it by no means follows that because 
the belligerent Power may have some forces, either naval or military, 
stationed at the port for which the vessel was bound, that that fact 
alone makes the cargo subject to condemnation, but that it must further 
appear that the cargo was intended for the supply of such naval or 
military forces. In other words, because a few naval vessels may be 
stationed at a port or a small military force may be located there does 
not deprive the inhabitants of that port or locality of the privilege of 
receiving necessary food from neutral nations. 

The following language, quoted from Hall on Int. Law, p. 619, is 
here applicable: 

To divert food from a large population when no immediate end is to be served 
because it may possibly be intended to form a portion of supplies which in almost 
every case an army or a squadron could complete from elsewhere with little incon- 
venience, would be to put a stop to all neutral trade in innocent articles. But writers 
have been satisfied with a broad statement of principle, and they have overlooked 
an exceptional and no doubt rare case, in which, as it would seem, provisions may 
fairly be detained or confiscated. If supplies are consigned directly to an enemy’s 
fleet, or if they are sent to a port where the fleet is lying, they being in the latter 
case such as would be required by ships, and not ordinary articles of import into 
the port of consignment, their capture produces an analogous effect to that of com- 
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missariat trains in the rear of an army. Detention of provisions is almost always 
unjustifiable, simply because no certainty can be arrived at as to the use which will 
be made of them; so soon as certainty is in fact established, they and everything 
else which directly and to an important degree contributes to make an armed force 
mobile, become rightfully liable to seizure. They are not less noxious than arms; but 
except in a particular juncture of circumstances their noxiousness can not be proved. 


We also quote from Taylor’s Int. Law, p. 737: 

Despite the suggestion made by Lord Stowell in the case of the Ranger, that a 
claim might legally be made to condemn all provisions whether intended for military 
consumption or not, the sounder view undoubtedly is that provisions can only be 
contraband when intended for military use, or when sent to ports actually beseiged 
or blockaded. 


Some international law writers even went so far as to say that food- 
stuffs never should be declared contraband. (Bluntschli, sec. 807.) 

In the case of the brig Lydia Allison, decided by this court at the 
last term, the facts in the case as to destination of the vessel, false 
route, cargo, etc., were almost exactly identical with those in the in- 
stant case, and this court decided the seizure and condemnation to be 
illegal. 

In the Hooper case (22 C. Cls. 408) the vessel was documented for 
Martinique, a British port, and was laden with food and lumber; she 
was seized in February, 1800, which was after the abrogation of the 
treaty of 1778, and destroyed. This court decided the seizure to be 
illegal, and in the course of the court’s opinion in that case it was said: 


Martinique was neither blockaded nor besieged. It undoubtedly had a British 
garrison and was a refuge and sometimes a rendezvous for British armed vessels; at 
the same time it had a large civil population to be fed then, as it is now, largely by 
the products of the temperate zone. lis predominant character was not that of a 
port of naval or military equipment. 

This question was raised between the United States and Great Britain 
during the Boer War, in connection with the seizure of the vessels 
Beatrix, Maria, and Mashona, which were taken by British cruisers to 
Delagoa Bay. In the course of the correspondence Lord Salisbury, 
one of the greatest and most learned statesmen of Great Britain during 
the last century, thus defined the position of the British Government 
on the question of contraband: 


Foodstuffs with a hostile destination can be considered contraband of war only if 


they are supplies for the enemy’s forces. It is not sufficient that they are capable of being 


so used. It must be shown that this was in fact their destination at the time of seizure. 
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This statement by Lord Salisbury is in harmony with what is laid 
down in Holland’s Manual of Naval Prize Law, issued by the British 
administration in 1888. 

In the war between Russia and Japan the Russian Government is- 
sued to its naval officers instructions in which foodstuffs were desig- 
nated as contraband of war. The British Government protested against 
this prohibition, which included rice and provisions as unconditional 
contraband, this being regarded as “inconsistent with the law and 
policy of nations.”” The British Government, it was declared, did not 
contest that “in particular circumstances provisions may acquire « 
contraband character, as, for instance, if they should be consigned 
direct to the army or fleet of a belligerent or to a port where such fleet 
may be lying,” but it could not admit that “if such provisions were 
consigned to the port of a belligerent (even though it should be a port 
of naval equipment) they should therefore be necessarily regarded as 
contraband of war.”’ The true test appeared to be “whether there are 
circumstances relating to any particular cargo to show that it is des- 
John Bassett Moore, Contraband of 


tined for military or naval use. 
War, p. 35. 

August 30, 1904, Mr. John Hay, our then Secretary of State, sent 
a letter of instructions to Mr. MeCormick, our ambassador at St. 
Petersburgh, regarding this same matter, in which he used the follow- 
ing language: 


When war exists between powerful states it is vital to the legitimate maritime 
commerce of neutral states that there be no relaxation of the rule—no deviation 
from the criterion for determining what constitutes contraband of war, lawfully 
subject to belligerent capture, namely, warlike nature, use, and destination. Arti- 
cles which, like arms and ammunition, are by their nature of self-evident warlike use, 
are contraband of war if destined to enemy territory; but articles which, like coal, 
cotton, and provisions, though ordinarily innocent are capable of warlike use, are 
not subject to capture and confiscation unless shown by evidence to be actually 
destined for the military or naval forces of a belligerent. 


From all these authorities it appears that it must affirmatively be 
found, in order to make foodstuffs contraband (except in case of block- 
ade or investment), that the food was destined to supply the belliger- 
ent’s army or naval forces, and no such presumption arises simply 
from the fact that there is either a naval or army equipment at the 
destination, if there are noncombatants there in need of food; and any 
other rule would be cruel and inhuman. 
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As was said in the Resolution, 2 Dallas, 19, ‘ A question is made: On 
whom lies the onus probandi? We think the captors. There can be 
no condemnation without proof that the ship or cargo is prize.”’ (Jd. 
22.) 

War is severe enough without adding to it by imposing suffering 
and starvation upon defenceless human beings who are so unfortu- 
nate as to be living in belligerent territory where there happens to be 
a few soldiers quartered. Instead of there being any presumption or 
fear of a “sequel” that this considerable shipload of corn and flour 
was going to Antigua for the supply of the few troops stationed there, 
there was every presumption, amounting almost to a certainty, that 
it was being carried there as a food supply for the inhabitants of the 
island. Certainly that presumption should prevail until there is some- 
thing more than a mere suspicion to the contrary, based entirely upon 
the fact that a few troops happened to be stationed at one or two of 
the numerous ports on the island. (See Resolution, supra.) 

But what are the facts in this case? The cargo, consisting entirely 
of foodstuffs and a few staves, was destined not to any particular port, 
hut generally to the Island of Antigua, where there were ten times as 
many noncombatants in need of food as soldiers; and there is nothing 
to show that it was destined to either of the two fortified ports among 
the many ports of that island. And what if it was? We know of no 
case where it has been held that the inhabitants of fortified towns can 
not be fed by neutral vessels. All important seaport towns are more 


or less fortified. 
BRITISH PRIZE COURT DECISIONS. 
THE CHILE. 


Decided September 4, 1914. 


This was a German ship from the port of Bremen which arrived at 
Cardiff on August 4, 1914. War was declared by Great Britain on 
Germany at 11 o’clock p. m. on the same day, and on the following day 
the Chile was seized by the customs authorities at Cardiff. No cargo 
was aboard the ship at the time of seizure. The convention adopted by 
the Hague Conference of 1907 relating to the status of enemy merchant 
ships at the outbreak of hostilities, signed and ratified by both Germany 
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and Great Britain, provides that ‘When a merchant ship belonging 
to one of the belligerent Powers is at the commencement of hostilities 
in an enemy port, it is desirable that it should be allowed to depart 
freely, either immediately, or after a reasonable number of days of 
grace, and to proceed, after being furnished with a pass, direct to its 
port of destination or any other port indicated,”’ (Art. 1) and that 
“A merchant ship unable, owing to circumstances of force majeure to 
leave the enemy port within the period contemplated in the above 
article, or which was not allowed to leave, can not be confiscated. The 
belligerent may only detain it, without payment of compensation, but 
subject to the obligation of restoring it after the war, or requisition 
it on payment of compensation.” (Art. 2.) 

In answer to a query from Sir Samuel Evans, the President of the 
Prize Court, as to whether the court was bound by the terms of the 
Hague Convention, and if so, what was the meaning of Art. 2, the 
Attorney-General, who appeared for the Crown, “submitted that his 
Lordship was bound by the convention, which was an international 
contract. It stood in the same position as the Declaration of Paris, 
which, he submitted, must be treated as modifying the common law. 
With regard to Article 2, he submitted that the meaning was that at the 
end of the war a merchant ship satisfying the conditions of the article 
would be returned without compensation being paid by the country 
detaining it. He did not understand that meantime the ownership of 
the ship would pass from the owners to the British Crown and then 
pass back again at the end of the war. It meant that the ship should 
be so dealt with by the Prize Court as to enable Article 2 to be applied 
at the end of the war. The order he asked for was as follows—a decree 
that the said ship, the Chile, was adjudged to have belonged at the 
time of her capture and seizure to the enemies of the Crown, and as 
such to have been rightly seized, and that on the application of the 
Procurator-General the court ordered her to be detained until further 
order, with liberty to apply.” 

Pursuant to the recognition accorded to the practice of granting 
days of grace to enemy merchant ships, an Order in Council was issued 
on August 4, 1914, providing that “in the event of one of his Majesty's 
principal secretaries of state being satisfied by information reaching 
him not later than midnight on Friday, the 7th day of August that the 
treatment accorded to British merchant ships and their cargoes which 
at the date of the outbreak of hostilities were in the ports of the enemy 
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or which subsequently entered them is not less favorable than the treat- 
ment accorded to enemy merchant ships” by the terms of the order, 
enemy merchant ships would be allowed until midnight on Friday, 
August 14th, for loading and unloading their cargoes and departing 
from any port to which the order applied. At midnight on August 7th 
the Foreign Office notified the Lords Commissioners of the Treasury 
and of the Admiralty that information to the effect referred to in the 
order had not been received and that therefore the order would not go 
into operation.! There being no reciprocal arrangement that ships 
should be released, the Chile had been retained, and the Attorney- 
General submitted that the court had jurisdiction to deal with her. 

The Presipent of the court decided as follows: 

It is abundantly clear upon the ship’s papers that the ship was a 
merchant ship belonging to an enemy country, and it is abundantly 
clear also that by international law we are entitled to seize this ship 
through the instrumentality of the officers of the Crown in the port of 
Cardiff, although the ship was there before the commencement of hos- 
tilities. For the purpose of this case it has been admitted that the ship 
was within the port of Cardiff before the hour of 11 o’clock on the 
night of August 4, the time of the commencement of hostilities. I 
therefore shall declare that this was an enemy’s ship and that she was 
properly seized by the officers of the Crown, and that being there she 
partook of the character of a prize of Admiralty to which the Crown 
is entitled. 

Several matters have been discussed in the course of this case with 
reference to what ought to be done having regard to the law of nations 
upon the one hand and to the sixth Hague Convention, Articles I and 
II, on the other hand. I propose to-day, in this case, to make an order 
which will not finally determine the rights of the Crown under Articles I 
and II of The Hague Convention. The view has been put forward 
that Article I] may have to hang upon Article I, and therefore it does 
not come into play if no days of grace were agreed within the meaning 
of Article I. It is possible that that argument may be well founded, 
but I proceed to-day no further with that except only to deal with the 
rights of the Crown in this vessel. The Crown are entitled, if they wish, 
to ask for less than the law could give them. Therefore I need not de- 
termine finally the question which may arise hereafter. 

The writ in this case was issued by the Procurator-General in the 


1 Manual of Emergency Legislation, 1914, p. 142. 


DECISIONS INVOLVING QUESTIONS OF INTERNATIONAL LAW ddl 


form prescribed by the Rules, and it has been duly advertised. Pur- 
suant to the advertisement the clients of Mr. Bateson, who are here 
as agents for the shipowners apparently, have come here to appear, 
hut in the course which the case took Mr. Bateson did not find it neces- 
sary, even if he had the right, to appear here to argue any matter be- 
fore the court. 

I raised the point, as I was bound to do, I think, as to whether Mr. 
Bateson’s clients had any right to appear at all. That depends upon 
whether there are any cases in which an enemy’s subject has the right 
to appear in the Prize Court in this country; and there are some such 
cases, and they raise an important point whether in cases of this descrip- 
tion—of which there will be many, I daresay—an enemy’s subject has 
the right to enter an appearance at all. That matter, however, I leave 
also undecided, acceding readily to the request of the Attorney-General 
in that behalf; but I do decide for the purpose of to-day that the affi- 
davit which has been filed here and which must be filed before appear- 
ance can be entered by an enemy’s subject is wholly insufficient. For 
that reason alone, unless I allow the affidavit to be amended, and ap- 
pearance entered, I can dispose of the claim put forward by the persons 
whom Mr. Bateson represents to appear here to-day. Mr. Noad ap- 
pears here for the dock company for dues, but though I make no order 
in his favor I do not think any order which I make will interfere with 
his rights. 

The order which I make is this:—Having heard the evidence of counsel 
for the Crown, I pronounce the said ship Chile to have belonged at the 
time of the seizure to enemies of the Crown, and to have been properly 
seized by the officers of the Crown, and on the application of the Crown 
[ order that the ship be detained by the marshal until a further order 
is issued by the court. Any question of costs which the Crown may de- 
sire to raise will be reserved till such further order is made by the court 
as may appear necessary. (The Times Law Reports, Vol. 31, p. 3.) 


THe Marie GLAESER. 
Decided September 11, 16, 1914. 
The Marie Glaeser, a German steamship of 1,317 tons registered at 


Rostock, bound from Bristol to Archangel, in ballast, left Bristol on 
August Ist, and put into Barry on August 4th. War was declared that 
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evening. She left the same day and was captured at sea on August 5th 
by H. M.S. Gibraltar and sent into Greenock. Germany had refused 
her adherence to Article 3 of the Hague Convention of 1907 relating 
to the status of enemy merchant ships at the outbreak of hostilities,’ 
and the Crown, through the Solicitor-General, asked for condemnation. 
The court decreed the vessel as prize of war, condemned her and ordered 
her to be sold. 

An appearance was made for the German owners of the vessel and 
some shareholders, but the court ordered the appearance struck out 
because of the insufficiency of the affidavit, as in the case of the Chile, 
supra. The court held that the affidavit must show facts which in 
the special circumstances would entitle the enemy owner to come he- 
fore the court, and there was nothing in the affidavit which tended to 
show that the hostile character of the owners was suspended in any 
way. (Panaja Drapaniotisa, 2 Eng. Prize Cas. 560; the Felicity, 2 
Eng. Prize Cas. 233; the Froija, Spink, 37; the Hoop, 1 Eng. Prize Cas. 
104.) As regards the appearance on behalf of the shareholders, the 
court held that if enemies their property must go, and so also if not 
enemies but belonging to other countries, if they took shares in a vessel 
under an alien flag; but they might present their case to the Crown 
for the exercise of his prerogative of bounty. A similar holding was 
made by the court on a claim by persons who advanced sums for nec- 
essaries. 

The court reserved its decision as to a claim by mortgagees, and 
rendered the following decision on this point on September 16, 1914: 

This merchant vessel, belonging to enemy owners, was captured at 
sea on August 5 last by H. M. cruiser Gibraltar, and has already been 
condemned by the court as lawful prize. She was a German vessel, 
registered of the port of Rostock, owned by a German limited company, 
commanded by a German master, and flying the German flag. 

A claim has been made on behalf of certain mortgagees who are 


' The pertinent part of Article 3 reads as follows: ‘‘Enemy merchant ships which 
left their last port of departure before the commencement of the war, and are en- 
countered on the high seas while still ignorant of the outbreak of hostilities, can not 
be confiscated. They are only liable to detention, on the understanding that they 
shall be restored after the war without compensation, or to be requisitioned, or even 
destroyed, on payment of compensation, but in such cases provision must be made 
for the safety of the persons on board as well as the security of the ship’s papers.’ 
Germany and Russia made reservations to this article at the signature and ratifica- 


tion of the convention. 
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neutrals—a limited liability company in Holland—that a sufficient sum 
out of the proceeds of sale of the prize should be set aside to satisfy 
the amount which might be found due to the mortgagees, on the ground 
that they were, as neutrals, entitled to have their property or interests 
protected. Counsel contended (1) that no case in the English Prize 
Court had dealt with the claim of a neutral mortgagee in a sense ad- 
verse to the claim now put forward; (2) that the decisions in our Prize 
Courts touching liens (e. g., the Tobago, ubi infra) was not applicable 
to the case of mortgages, on the ground that some kind of “ property” 
in the ship passed to and vested in mortgagees; and (3) that in any 
event at the present day the international law of prize should be ex- 
tended and applied so as to protect mortgages held by neutrals in accord- 
ance with what he contended was the policy and principle upon which 
the Declaration of Paris was founded. 

It will be convenient first to set out a few facts as to the mortgage. 
It was executed on June 26, 1905, by Otto Zelck (a subject of the Ger- 
man Empire) as manager of the German limited liability company 
called “Steamship Company Marie Glaeser” in Rostock in favor of a 
Dutch company called “ Eerste Nederlandsche Scheepsverband Maats- 
chappij” in Dordrecht, Holland, on certain conditions for a loan of 
172,500 marks. The operative part of the mortgage was in these terms 
(translated): “I grant by these presents to the Dutch company a mort- 
gage on the steamer Marie Glaeser registered in the ships’ register in 
Rostock, amounting to 172,500 marks German currency.” The repay- 
ment with interest was spread over a term extending up to December, 
1917; but in certain events the whole was made repayable immediately. 

His Lordship read the conditions of the mortgage, and said that it 
was stated in the affidavit in support of the claim that the amount re- 
maining due was 69,000 marks. The mortgage was duly entered in 
the ships’ register in Rostock. It was not disputed that the mortgage 
represented an honest business transaction. The mortgagors had re- 
mained and were at the capture in possession of the vessel. No refer- 
ence to the mortgage was entered upon any of the ship’s papers. 

With regard to the first two contentions of counsel for the claimants 
(the learned President continued), it is not quite accurate to say that 
our Prize Courts have never adjudicated upon claims of a neutral mort- 
gagee. In the Aina (1854) (Spinks 8; 2 E. P. C. 247) a claim was made 
by a person alleged to be a neutral who was mortgagee of one-third part 


of a captured enemy ship. Two questions there arose—(1) whether 
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the claimant was a neutral; and (2) whether, supposing him to be a 
neutral, he would be entitled to come to the Prize Court and claim one- 
third of the ship by virtue of the mortgage. It is true that the court 
decided that the claimant was not a neutral; and that was enough to 
support the decision. But the court also unequivocally stated that, 
even if he were a neutral, his claim could not be sustained. Dr. Lush- 
ington said: “If I am to do it in the present case, innumerable questions 
would arise, and the court might be called upon to inquire into the valid- 
ity of the mortgage, and be compelled to determine that validity not 
by the law of England, but by the law of the country where it was 
executed.” 

With regard to the authorities generally, the first and leading case 
usually referred to is the Tobago (1804) (5 C. Rob. 218; 1 E. P. C. 456). 
(Counsel for the claimant sought to distinguish that case, and even 
invoked the aid of certain passages or phrases in the judgment. 

The claimant in that case was a British subject; the claim was founded 
upon a bottomry bond on a French vessel executed by her master to 
the claimant before hostilities between Great Britain and France had 
commenced. The claim was rejected upon the broad ground that the 
court recognized no liens upon a captured vessel, with the special ex- 
ception of some liens attaching by the general law of the mercantile 
world independently of contract. 

His Lordship quoted from the judgment of Lord Stowell who said 
that those lending money on such security (a bottomry bond) take this 
security subject to all the chances incident to it, and, amongst the rest, 
the chances of war. It may be observed in passing that by the mortgage 
in the case now before the Court the risk of war was expressly mentioned, 
and the mortgagees had the right, at the expense of the mortgagors, 
to insure against it if they thought war was imminent. The learned 
President continued reading from Lord Stowell’s judgment, and said 
that the passages quoted were expressly adopted by the Privy Council 
in 1857 in the Ariel (11 Moore P. C. 119; 2 E. P. C. 600); and the sub- 
stance of the decision in this last case is succinctly stated towards the 


end of the judgment delivered by Sir John Patteson as follows: “ Liens, 
whether in favor of a neutral on an enemy’s ship, or in favor of an enemy 
on a neutral ship, are equally to be disregarded in a Court of Prize.’ 

It was contended that a claim under a mortgage was in some essen- 
tial respects different from that under a bottomry bond. It may be 
noted that by the municipal law of this country the claim of a mortgagee, 
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whether in possession or not, ranks below the claims of persons who have 
maritime liens on the mortgagor’s ship—e. g., for bottomry salvage 
and wages—(see the Duke of Bedford, 2 Hagg. Ad. 294; the Bold Buc- 
cleugh, 7 Moo. P. C. C. 267, 284; The Mary Ann, L. R. 1 A. and E. 8; 
The Feronia, L. R. 2 A. and E. 65; and the Ripon City, 13 The Times 
L.. R. 378; [1897] P. 226 at p. 243). So if the mortgagees of the Marie 
Glaeser had been British subjects, and the effect of the mortgage de- 
pended on British law, the Tobago would be an authority a fortiori 
against their claim. 

As to the contention that the mortgagees in the present case had by 
” in the Marie Glaeser, 


virtue of the mortgage some kind of “ property 
no information was given to the court as to the exact meaning of the 
word “‘property”’ so used, or as to its nature, or whether it imported 
some kind of “ownership” of the vessel. By our own statute law, ex- 
cept so far as may be necessary for making a mortgaged ship available 
as a security for the mortgage debt, the mortgagee shall not by reason 
of the mortgage be deemed the owner of the ship, nor shall the mortgagor 
he deemed to have ceased to be the owner thereof (Merchant Shipping 
Act, 1894, s. 34). 

Whether the German law as to mortgages substantially differs from 
ours, or what the German law on the subject may be, this court declines 
to inquire. To do so is no part of the duty of a Court of Prize. 

His Lordship quoted from the judgment of Lord Stowell in the 
Marianna (1805, 6 C. Rob. 24; 1 E. P. C. 518), which was a claim by 
a neutral on a lien for unpaid purchase money. 

It is not profitable to guess at the effect of the German mortgage 
deed; but there is certainly nothing upon the face of it which indicates 
any transfer of ownership, or anything other than a charge for the 
mortgage debt. Portions of the conditions seem to negative anything 
of the kind. The truth is that capture of enemy vessels at sea during war 
would be a hazardous and almost worthless right of belligerents if the 
captors were confronted with such claims as are put forward in this case, 
or if mortgages gave to mortgagees prior rights to those of the captors. 

But counsel for the claimants as his last resource boldly pressed the 
court to extend the law at the present day so as to protect neutral 
mortgagees of enemy ships, on the ground that the law of nations has 
advanced, as he contends, in this direction by and since the Declaration 
of Paris, 1856, and that such a protection is necessary to accord with 
the policy and spirit of the Declaration with regard to neutrals. 
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It is advisable to glance briefly at the way the Declaration has been 
dealt with by the nations. Before the Declaration of Paris the treat- 
ment of enemy goods under a neutral flag, and neutral goods under the 
enemy’s flag, which was afterwards embodied in the second and third 
heads of the Declaration, was agreed to and observed by France and 
this country during the Crimean War. The Declaration itself—the 
terms of which ‘are not strictly authoritative law” (Hall, 6th ed., 
p. 686)—has been adopted by practically all the civilized states of the 
world except the United States of America, Spain, and Mexico. 

The United States refused to become a party to it chiefly on the 
broad ground that they desired a complete exemption from capture at 
sea of all private property. Nevertheless the United States announced 
at the beginning of the Civil War that they would give effect to its 
principles during those hostilities; and again in 1898 during their war 
with Spain the President issued a proclamation on April 26, 1898, de- 
claring that the policy of the United States Government in the conduct 
of the war would be to adhere to the rules of the Declaration of Paris 
therein set forth, one of them being thus expressed: “‘ Neutral goods 
not contraband of war are not liable to confiscation under the enemy’s 
flag.’’ Spain also in the same year, while maintaining that she was not 
bound by the Declaration, gave orders for the observation of the rules 
that (1) a neutral flag covers the enemy goods, except contraband of 
war, and (2) neutral goods, except contraband of war, are not liable to 
confiscation under the enemy’s flag (Hertslet, Commercial Treaties, X X1, 
837). Our own country, one of the original parties to it, had stedfastly 
adhered to it. 

This court accordingly ought to, and will, regard the Declaration of 
Paris not only in the light of rules binding in the conduct of war, but as 
a recognized and acknowledged part of the law of nations, which alone 
is the law which this court has to administer. But how can it be used 
or applied so as to support the claimant’s case? This court can only 
enunciate what it conceives to be the law of nations. If any matter 
of international law in controversy between nations requires to be settled 
by international convention, this court cannot antecedently declare the 
controverted doctrine to be a part of international law. 

The Declaration of Paris, in the two parts referred to, only dealt 
with goods or merchandise carried on vessels, and not with the vessels 
themselves. If it had been intended to deal with vessels and property, 
rights, or interests in them, that would have been expressed. The ob- 
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ject was to ensure the maintenance of maritime commerce by making 
certain goods carried over the seas immune from confiscation. The 
lending of money upon vessels, and “financing’’ their owners, are 
business transactions which may be usual, necessary, and profitable. 
But they cannot with propriety be put upon the same footing in inter- 
national law as the commerce which constitutes the world-wide trade 
of the carriage of merchandise by sea. There does not appear to be any 
direct relation in principle between guarding the safety of this commerce 
upon its course across the oceans in the common interest of the nations 
and giving protection by special rules of international law to persons or 
companies who invest their moneys in shipping ventures. Apart, there- 
fore, from any assistance which may be derived from decisions of various 
Prize Courts since the date of the Declaration, this court could not 
accede to the suggestion that neutral mortgagees of vessels should have 
a rule of law created for their protection. 

But have any decisions in any Prize Court since 1856 proceeded in 
the direction urged? Has any Court of Prize since assented to such a 
claim as is now being made? The answer, it is believed, is in the nega- 
tive. 

On the contrary, there have been decisions against such claims. In 
1866 the Supreme Court of the United States of America decided in 
the Hampton (5 Wall. 372) that “in proceedings in prize, and under 
principles of international law, mortgages on vessels captured jure belli 
are to be treated only as liens, subject to being overridden by the cap- 
ture, not as jura in re, capable of an enforcement superior to the claims 
of the captors.”” (See headnote.) The claimant there was “a loyal 
citizen’’; and the bona fides of his mortgage was not disputed. His claim 
was to have the amount of his mortgage paid to him out of the proceeds 
of the sale of the captured vessel. 

His Lordship quoted at length from the judgment of Mr. Justice 
Miller in delivering the opinion of the Supreme Court, which rejected 
the claim. So in 1867 in the Battle (6 Wall. 498). Also in the Supreme 
Court of the United States of America, Mr. Justice Nelson, in deliver- 
ing the judgment, said: “The principle is too well settled that capture 
as prize of war, jure belli, overrides all previous liens, to require examina- 
tion.’ And in the case previously cited mortgages were treated as 
liens. 

In 1870, in the Prize Court of France, a claim was made by Hoffman 
and Co., British shipowners, who had a mortgage upon a Prussian 
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ship Der Turner, that a sum to discharge the mortgage should be set 
aside from the proceeds of sale. It was there suggested that the claim 
might be allowed “by analogy and in accordance with the principles 
established by the Paris Conference that neutral property under an 
enemy flag is not subject to capture.” But the decision was against 
the claim. His Lordship read the summary and part of the French 
judgment, which appears in Barboux, Jurisprudence du Conseil des 
Prises, 1870-1871, page 76. 

In 1899, again, the Supreme Court of the United States of America, 
in the Carlos F. Roses (177 U.S. Reports, 655), dealt with the subject 
exhaustively in a claim put forward by a British company which had 
advanced money upon a cargo on a captured ship, and which had re- 
ceived bills of lading covering the shipments. Chief Justice Fuller de- 
livered the judgment of the court. In his judgment, he said, at page 666, 
“the right of capture acts on the proprietary interests of the thing cap- 
tured at the time of the capture, and is not affected by the secret liens 
or private engagements of the parties. Hence, the Prize Courts have 
rejected in its favor the lien of bottomry bonds, of mortgages for sup- 
plies, and of bills of lading.’”’ He also cited with approval a passage 
from the Frances (8 Cranch, 418), and approved of the decision in the 
Hampton (uli sup.) and the Tobago (ubi sup.). 

To come down to a later and recent date, in 1905, during the Russo- 
Japanese War, the Sasebo Prize Court in Japan followed the same lines. 
In the Nigretia (Takahashi, page 551) a preferential claim was made, 
apparently by a Japanese subject, for salvage expenses incurred before 
the seizure. It was argued for the petitioner that the preferential 
right claimed was an “actual right recognized by law, and not based 
upon a voluntary contract like a mortgage, and that therefore it was 
entitled to protection.”” The Court of First Instance pronounced that 
“according to international law, the right of a captor being absolute, 
neither the real right’’ (by which no doubt is meant a right in rem) 
“nor the obligatory right of a third party can be set up against it.” 
On appeal the Higher Prize Court confirmed this doctrine and the de- 
cision (Takahashi, 553). 

In another case in the same court, in 1904, the Russia (Takahashi, 


557), a claim for a prior right for necessaries was made. The Court 
said (page 559): “If the ship is a lawful prize she cannot be released on 
account of a neutral person having a claim against her. * * * Even 
though the petitioner’s claim was created by the disbursement of the 


DECISIONS INVOLVING QUESTIONS OF INTERNATIONAL LAW 539 


ship’s necessary expenses for continuance of the voyage, a third party 
has no right to make any claim upon the property, as not only is there 
no provision in our Prize Court Regulations recognizing a prior claim 
upon a prize, but according to international law the right of the captor 
to a prize confiscated as the enemy’s property is absolute.” 

The court has no hesitation in pronouncing that upon the authorities, 
upon principle, and upon grounds of convenience and practice the claim 
of the neutral mortgagee of this captured vessel must be rejected. 
The case has thus been dealt with from the points of view presented at 
the bar. 

But there is also another broad ground, which can be shortly stated, 
upon which the claimants could not succeed in any view of their rights. 
Even assuming that they had a “property” in the vessel, or even if 
they had rights of ownership and could properly be regarded as the 
owners of the whole or any part of the vessel, the fact that the vessel 
was sailing under the German flag, with papers entitling her to do so, 
and navigated by a German master in the commerce of the German 
Empire, would be fatal to their claim [see the Vigilantia (1 C. Rob. 1; 
1 EK. P. C. 31): the Vrow Elizabeth (5 C. Rob. 4; 1 E. P. C. 409); 
the Primus (Spinks, 48; 2 E. P. C. 290); the Industrie (Spinks, 54; 
2 bk. P. C. 297)]. The doctrine is summed up in Hall’s International 
Law (6th edition) at page 498. His Lordship also quoted a passage 
from Westlake’s International Law—War (1913 Ed., p. 169). 

The PRESIDENT said that costs were in his discretion; this case had 
decided a number of others, and he would not order the mortgagees to 
pay costs. (The Times Law Reports, Vol. 31, p. 8.) 


Tue Tommi—TuHeE ROTHERSAND. 
Decided October 15, 1914. 


The facts are given in the judgment. 

The PRESIDENT, in giving judgment, said: A claim is made by the 
Sugar Fodder Company (Limited) to the ownership of two vessels, 
which were seized in British ports, on the outbreak of hostilities, the 
date of the seizure being in both cases August 5. These ships belonged 
to a German company, the Norddeutsche Kraftfutter Gesellschaft. 
Some time in July the ships left the ports of Germany, and on August 1 
were both on the high sea. It is said that the ships were sold bona fide 
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and that a sufficient transfer took place from the original owners to the 
alleged new owners, the Sugar Fodder Company, while the ships were 
in transit. The first the court knows of negotiations between the parties 
comes from the letter of July 31, written by the English to the German 
company, in which it is stated that ‘if the Tommi should not arrive 
in time we were going to land 100 tons at our wharf so that we may make 
sure of this 100 tons should there be a European war. * * * If 
your sailing vessels in case of war should be in this country we think it 
would be advisable if the Sugar Fodder Company bought the same so 
that they should not be captured by any other nation.” 

On August | another letter was written by the English to the German 
company in which this passage appears: 

“Tommi we now see left Cuxhaven on the 28th. Should Tommi 
arrive here and war have broken out we will take Tommi as well as 
Rothersand over for our account, but we are not quite certain whether 
this transaction will stand good, as both vessels are registered in Ham- 
burg.” 

On the same day there is received by the English company, after 
that letter was written, this telegram from the German company: 
“August 1, 1914.—We sell you Tommi for 30,000 marks and Rothersand 
for 35,000 marks. Wire acceptance.” I don’t know whether that is an 
offer to sell or a direction from a director in Hamburg to the director 
over here, saying, ‘“ You must take it that this country sells whether 
you like it or not, and your company buys the Tommi for 30,000 and the 
Rothersand for 35,000 marks, and you must wire acceptance.”’ What- 
ever the proper reading of that telegram, an acceptance was sent im- 
mediately on August 1 by Mr. Gunther acting for the English company. 

On August 1 war began between Germany and Russia. These trans- 
actions between the two companies took place upon that day, and it is 
obvious, whether they took place before or after the hour when war 
was proclaimed, that in any event they took place when war was im- 
minent. War was not declared between Germany and this country 
before August 4, and therefore on August 1 this country was a neutral 
country. I have great doubt myself whether there was not an appre- 
hension in the mind of Mr. Gunther, and I have graver doubt whether 
there was not an apprehension in the mind of Mr. Shrader in Hamburg, 
whether war was not imminent between Germany and this country at 
the time. However, I do not think it is necessary to show that they 
had the possibility of war between this country and Germany in their 
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minds. The transfer which is alleged to have taken place was a trans- 
fer to defeat the right of an imminent belligerent. Russia or any other 
belligerent would have a right to capture this vessel at sea if she re- 
mained German. The question is whether such a transfer can be made 
so as to defeat the right of belligerents at that time, because that is a 
test. Of course, if England became a belligerent she had the right to 
seize this ship in port as belonging to a state at war with her. 

There are three heads under which the case can be considered. First, 
whatever may be the result properly to be attributed to this alleged 
transfer, it is said the vessel was sailing under the German flag on Au- 
gust 5, and that therefore the German flag proves her nationality, and 
she must therefore be taken to be German and subject to seizure by this 
country on August 5. It is perfectly clear that if a ship does sail under 
a particular flag, unless there are very special reasons, she enjoys the 
protection of the country whose flag she flies, and she is regarded as 
belonging to the state whose flag she carries. Mr. Laing said there was 
a distinction to draw in considering this part of the case between a 
capture at sea and seizure in port. It does not matter in the slightest 
degree whether the flag was actually flying and hoisted at the mast. 
The question is what flag she was entitled to fly, and in my view there 
is no distinction upon this part of the case between a ship captured at 
sea and a ship seized in port. The law, as it was understood, which 
says that the nationality of a ship depends upon the flag, was adopted 
in the Declaration of London by the parties thereto, as is shown by 
Article 57, to which there is an interesting note written by M. Renault. 
The flag which this vessel was entitled to fly at the time of her seizure 
was the German flag, and she could not at that time, if she ever could 
during the war, supposing the transfer was valid, have the right to fly 
the British flag. Therefore if there were no other point in the case, I 
think the fact that the vessel was flying the German flag is enough to 
entitle her to be regarded as the subject of capture. 

The second question is whether this transfer was valid, and I have 
eome to the conclusion, clearly, for the purpose of the Prize Court, 
that this transfer was not a valid transfer at all. If it were necessary— 
I don’t think it is—if the transfer was incomplete, that is sufficient 
answer; but if it was necessary I could not bring myself to believe it was 
a bona fide transfer of the ownership. It was hardly more than this: 
* We understand you over there, and you understand us over here; our 
We in Germany own nine-tenths 


companies are mutually connected. 
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of the shares in the British company; if war breaks out whoever the 
belligerent is, let this ship be called a British ship.’”’ I think that is 
the real substance of the transaction. Apart from that, much more is 
needed to transfer a vessel in transit when war has been declared or 
even when war is imminent than was done in this particular case. 

I will only refer to two cases dealing with the transfer of property 
when the ship is on the high seas. The first of those two cases is the 
Jan Frederick (5 Christopher Robinson, 128), in which a judgment was 
delivered by Lord Stowell, and the other is the case of the Baltica (11 
Moore P. C.. p. 141), where the subject-matter was not cargo, but the 
ship itself, and judgment was given by Lord Kingstown. It is a pity 
that in this case there was no delivery of the ships. In fact, the cap- 
tains did not know anything about the sale, and no instructions were 
received apparently by them from the alleged purchasers in London 
until after the ships had been seized and the captains, apparently, had 
been interned. 

If I have stated the correct principles to apply I need not go into the 
details of the case to point out that nothing was arranged as to when the 
purchase money was to be paid, as to when the completion was to take 
place, or that it is not shown that any satisfactory arrangement was 
made by the British company that they and not the person who is 
said to have bought the vessels (Mr. Gunther) should become the pur- 
chasers. Apart from the Declaration of London (Articles 55 and 56), 
and whatever alteration that may make in the law, it cannot be said 
that the artificial periods of time for the transfer of vessels agreed upon 
by the various nations can be found in any decision of any particular 
Prize Court belonging to any country. They are convenient, but | 
refer to Articles 55 and 56 to show (1) that the basis of the whole thing 
must be that the transfer was not made to avoid the consequences to 
which the enemy vessel supposed to be transferred might be exposed 
by the action of any belligerent, and (2) that in any event, even after 
a lapse of time like 30 days, the transaction must have been completed, 
not merely by letters or telegrams passing, but by the execution of the 
formal documents necessary to complete the title. In this case there 
is an absence of any such documents. I have come to the conclusion, 
therefore, without any doubt that this alleged transfer was not valid, 
and that this ship remains for all purposes connected with the Prize 


Court a German ship. 
As Mr. Laing argued the point, I will just notice, in passing, that the 


DECISIONS INVOLVING QUESTIONS OF INTERNATIONAL LAW O43 


provisions as to when property passes, which are very difficult to de- 
termine when dealing with municipal law, are not regarded as being 
anything like conclusive, indeed are hardly looked upon at all, when a 
Prize Court is determining what the character of a vessel was at a par- 
ticular time. It is quite clear in many cases that both ships and the 
cargoes of ships which might very well be said to pass under municipal 
law would be subject to seizure and capture under prize law. These 
technicalities have not been allowed to bind decisions in the Prize 
Courts. They have been treated rather as gossamer to be brushed aside, 
and the Prize Court rather regards the essential qualities of any trans- 
action, and tries to arrive at the realities of the case. 

The third branch of the case is this: It must not be assumed, even 
supposing I were in favor of Mr. Laing on the first two points, that I 
should decide in this case, even if the English company became the 
purchasers, that this ship was immune from seizure. The two companies, 
German and British, were most intimately connected. The British 
company consisted of only six shareholders. One of them was Mr. Ru- 
dolph Shrader, the director in Germany, who affected to sell the ships. 
The German company owns 4,500 out of the 5,000 shares of the English 
company—that is, nine out of every 10 shares are owned by the German 
company, and there is not a single shareholder in the English company 
of British nationality. In fact, they are all citizens of the German 
state. The policy of our municipal law is that no foreign subject can 
own any share in a British ship. That is provided by the Merchant 
Shipping Acts. It no doubt is the case that a company registered in 
this country under the Companies Acts is a separate entity, and such 
a company can own a ship. Whether a company consisting entirely of 
aliens can own a British ship is a question which probably has never 
arisen and has never, therefore, been decided. I am not sitting here 
dealing with municipal law, and therefore I am not called upon to de- 
cide that question, but I do not want it to be assumed that the Prize 
Court could not say, looking at the realities of this thing, that, even 
if the transfer had been completed and if the shareholders in the British 
company became the purchasers, this vessel ought to be regarded as a 
German ship. IT am not deciding it, but as the matter has been dis- 
cussed I have thought it desirable to say what I have. In the result 
the claim of this company must be rejected, and I make an order for 
the detention of these ships, the Tommi and the Rothersand, as in the 
case of the Chile (31 The Times L. R. 3). 
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On the application of Mr. Bateson, his Lordship ordered that the 
freight of the Rothersand in the hands of the Collector of Customs should 
be paid into court. (The Times Law Reports, Vol. 31, p. 15.) 


THE ALDWoORTH (PART CARGO EX) 
Decided October 26, 191 


In July, 1914, a Welsh firm sold a cargo of coal to an Austrian com- 
pany, which, on August 21, 1914, was found on board the British steam- 
ship Aldworth at Cardiff and seized as enemy property. After the 
seizure the eargo had been resold to other purchasers and the proceeds 
paid into court with the consent of the Procurator-General. On the 
trial of the case for the condemnation of the proceeds of the sale, the 
Welsh firm maintained that the cargo was not liable to condemnation 
because by the resale the property had ceased to belong to the Austrian 
company, but even if it still remained their property, enemy goods in 
British ships seized in port were not liable to condemnation. 

The court held that the transfer of property after seizure did not con- 
stitute a sale and that after the seizure nothing could be done to revest 
the property in the seller. As to the claim that enemy goods found in 
British ships were not liable to condemnation, the court quoted from 
the judgment of Dr. Lushington in the Johanna Emilie (2 E. P. C. 
254), and held that the property was subject to the right of capture. 
The proceeds of the sale of the cargo were accordingly condemned as 


proper prize. (The Times Law Reports, Vol. 31, p. 36.) 


THE BERLIN. 
Decided October 29, 191 A. 


The facts are given in the judgment. 

The PRESIDENT, in delivering his considered judgment, said: The 
(Crown here asks for the condemnation of the sailing ship Berlin and 
her cargo as enemy property. No claim had been made in respect 
thereof. It is nevertheless necessary to ascertain whether by inter- 
national law the ship is immune from capture as a fishing vessel. The 
Berlin, as appeared from the ship’s papers, was a German fishing cutter 
She was owned by the Emden Herrings Fishing 


manned by 15 hands. 
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Company. She had on board 350 empty barrels, 100 barrels of salt, 
50 barrels of cured herrings, and had two drifts of nets. The vessel, 
as appeared from her log, had been on a fishing voyage in the North Sea. 
From July 27 onwards she had been catching herrings in latitudes be- 
tween 55deg. and 58deg. 30min. N., and in longitudes between Ideg. 
I. or W., and in depths of from 66 to 148 metres. At these times, there- 
fore, she was far out in the North Sea at distances of about 100 miles 
from the nearest coast—Great Britain—and about 500 miles from her 
home port and from the German coast. She was brought into Wick 
on August 6 by the steamer Ailsa and handed over to the Chief Officer 
of Customs, who retained her as prize captured at sea. 

There was no direct evidence in the legal sense as used in our munici- 


pal courts of law of her capture by one of his Majesty’s ships or of the 
place or time of her capture. It was reported to the officer of the Ailsa 
that she had been captured by the Princess Royal. I saw a confidential 
report made by the commander of the Princess Royal of the capture, 
and it appeared that the exigencies of war rendered it necessary for 
him to request the Ailsa to take the captured vessel to Wick on his 
behalf. It appeared also that the capture took place at 11.30 a. m. on 
August 5. Apart from this, I should have presumed that the capture 
was not made until after war was declared on August 4 (11 p. m.). 
When the capture took place the vessel was in the North Sea in the 
position which I have approximately stated. 

[It would have been advisable for the commander of the Princess Royal 
to enter the time and place of capture in the vessel’s log, or to make a 
declaration in the presence of the vessel’s master, lest objection might 
be made of the absence of direct legal evidence. But fortunately, in 
this court, I am entitled to act upon other evidence or trustworthy in- 
formation and to draw inferences therefrom upon which the court may 
think it safe and just to act. The Prize Court is not bound by such 
confining fetters as our municipal courts. 

His Lordship quoted from the judgment of Dr. Lushington in the 
Franciska (Spink’s P. C. 111), and said that the question now remained 
whether such a vessel was immune from capture as a coast fishing 
vessel, 

His Lordship, continuing, said: The history of the varying practices 
in this and other countries of exempting from capture in war vessels 
engaged in coast fishing up to the year 1899 has been given in the Su- 
preme Court of the United States of America in the case of the Paquete 


46 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Habana and the Lola (175 U. 8. 677). The judgment of the court was 
delivered by Mr. Justice Gray. The conclusions which are stated by 
Mr. Justice Gray, and which form the judgment of the majority of 
the Supreme Court, were as follows: 


This review of the precedents and authorities on the subject appears to us abun- 
dantly to demonstrate that at the present day, by the general consent of the civilized 
nations of the world, and independently of any express treaty or other public act, 
it is an established rule of international law, founded on considerations of humanity 
to a poor and industrious order of men, and of the mutual convenience of belligerent 
stutes, that coast fishing vessels, with their implements and supplies, cargoes and 
crews, unarmed and honestly pursuing their peaceful calling of catching and bring- 
ing in fresh fish, are exempt from capture as prize of war. 

The exemption, of course, does not apply to coast fishermen or their vessels if 
employed for a warlike purpose, or in such a way as to give aid or information to 
the enemy; nor when military or naval operations create a necessity to which all 
private interests must give way. 

Nor has the exemption been extended to ships or vessels employed on the high seas 
in taking whales or seals or cod or other fish which are not brought fresh to market, 
but are salted or otherwise cured and made a regular article of commerce. This rule 
of international law is one which Prize Courts, administering the law of nations, are 
bound to take judicial notice of, and to give effect to, in the absence of any treaty or 
other public act of their own government in relation to the matter. 


Since the date when that judgment was pronounced the matter has 
been dealt with by Japan in its prize regulations and in some of its 
Prize Court decisions, and it forms also the subject of one of The Hague 
Conventions of 1907. Article XXXV of the Japanese regulations gov- 
erning captures at sea, which came into force on March 15, 1904, pro- 
vides as follows: 

\ll enemy vessels shall be captured. Vessels belonging to one of the following 
categories, however, shall be exempted from capture if it is clear that they are em- 
ployed solely for the industry or undertaking for which they are intended: 

1) Vessels employed for coast fishery. * * * 


His Lordship quoted at length from the judgment of the Japanese 
Court in the case of the Alexander, and continued as follows: I do not 
propose to make any pronouncement in the case now before the court 
as to whether the German Empire or its citizens have in the cireum- 
stances of this war the right to claim the benefit of The Hague Conven- 
tions. But to show how the doctrine with which I am now dealing has 
been treated by the nations with the progress of years and events, I refer 
to Article 3 of the 11th Hague Convention of 1907, which is as follows: 


| 
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Vessels employed exclusively in coast fisheries, or small boats employed in local 
trade, are exempt from capture, together with their appliances, rigging, and cargo. 
This exemption ceases as soon as they take any part whatever in hostilities. The 
contracting Powers bind themselves not to take advantage of the harmless character 
of the said vessels in order to use them for military purposes while preserving their 


peaceful appearance. 


In this country I do not think any decided and reported case has 
treated the immunity of such vessels as a part or rule of the law of 
nations (wide the Young Jacob and Johanna, 1 C. Rob. 20, and the 
Liesbet van den Toll, 5 C. Rob. 283). But after the lapse of a century 
I am of opinion that it has become a sufficiently settled doctrine and 
practice of the law of nations that fishing vessels plying their industry 
near or about the coast (not necessarily in territorial waters) in and by 
which the hardy people who man them gain their livelihood, are not 
properly subjects of capture in war so long as they confine themselves 
to the peaceful work which the industry properly involves. 

His Lordship continued: It is obvious that in the process of naval 
warfare in the present day such vessels may without difficulty and with 
great secrecy be used in various ways to help the enemy. If they are 
their immunity would disappear; and it would be open to the naval 
authorities under the Crown to exclude from such immunity all similar 
vessels if there was reason for believing that some of them were used 
for aiding the enemy. And this seems to be the sense in which the second 
paragraph of Article 3 of The Hague Convention should be regarded. 

As to the Berlin, | am of opinion that she is not within the category 
of coast fishing vessels entitled to freedom from capture. On the con- 
trary, I hold that by reason of her size, equipment, and voyage she was 
a deep-sea fishing vessel engaged in a commercial enterprise which 
formed part of the trade of the enemy country, and as such could be, 
and was, properly captured as prize of war. I therefore decree the con- 
demnation of the vessel and cargo and order the sale thereof. (The 
Times Law Reports, Vol. 31, p. 38.) 


THE Mowe. 
Decided November 9, 1914. 


The decision states the facts. 
The learned PRESIDENT, in delivering his considered judgment, said: 
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The Méwe was a merchant sailing vessel, of the port of Rhandermoor, 
in Germany. She was captured by His Majesty’s ship Ringdove on 
August 5 in the Firth of Forth and taken to Leith. Her papers showed 
that she was a German vessel and had sailed from Norderney, and that 
her destination was Bo'ness. She arrived near Morrison’s Haven 
between 7 and 9 o’clock p. m. on August 4. At this time hostilities 
between this country and Germany had not begun. The declaration 
of war was made as from 11 p. m. on that day. She came to anchor 
about a mile off the creek of Morrison’s Haven. Early in the morning 
of August 5 the master weighed anchor and proceeded under way, 
according to his account, for Granton, about eight miles higher up the 
Firth of Forth. After being under way for about an hour, the vessel 
was captured as prize by the Ringdove, when, to use the words in the 
affidavit of her master, ‘‘she was in British territorial waters.”’ In a 
subsequent paragraph he said the vessel was “taken at sea.”’ It was 
not shown that the master knew of the outbreak of war, and for the 
purposes of this case it is assumed that he did not know. An appear- 
ance was entered in these prize proceedings by Harm Schier, ‘as owner 
of the vessel.” 

The first question for decision is whether, in the circumstances of 
this case, Schier, an admitted enemy subject and the owner of an enemy 
merchant ship, has a right to appear as a claimant in the proceedings: 
or whether he should be given such a right to assert whatever privileges 
he deems to be conferred upon him by the Sixth Hague Convention 
of 1907.' The second question is whether the vessel was in an enem) 
port and not allowed to leave at the beginning of hostilities; or whether 
she was encountered and captured at sea, within the meaning of the 
convention. Assuming the question to depend upon the convention, 
in the former case the vessel is only to be detained and not confiscated 
in accordance with Articles 1 and 2; in the latter she is subject to con- 
demnation, as Germany made a reservation with respect to Article 3, 
and is not a party to it. 

As to the right to appear, I have already dealt with it in one of its 
aspects in the Marie Glaeser ({1914] P., at pages 221-223; 31 The Times 
L. R. 8). In that case an appearance in the proceedings was entered 
for the enemy owners, but at the hearing no one came forward to rep- 
resent them. It was obvious that no ground could be shown either 
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under the Hague Convention or otherwise against the ship’s capture 
and condemnation; and I ordered the appearance to be struck out. In 
the case now before the court it is contended that the claimant is en- 
titled under the convention to appear to resist condemnation of his 
vessel, and to secure that the vessel is subjected only to a decree of de- 
tention without compensation during the war, or to requisition on 
making compensation. I will assume that The Hague Convention 
referred to is in force and applicable. I referred in the Marie Glaeser 
to some decisions of Lord Stowell and Dr. Lushington, and I will not 
repeat them. There are other decisions to the like effect; e. g., in the 
Falcon (6 Ch. Rob. 194). 

The principle on which the Prize Court in the times of Lord Stowell 
and Dr. Lushington proceeded was that no one who was a subject of 
the enemy could be a claimant unless in particular circumstances that 
pro hac vice discharged him from the character of an enemy, such as 
his coming under a flag of truce, a cartel, a pass, or some other act of 
public authority that puts him in the King’s peace pro hac vice. Other- 
wise such a person was regarded as totally ex lege. 

In his argument the Attorney-General submitted two propositions 
as embodying the result of the authorities in this court, namely: 

1) Where an owner avowed his enemy character without qualifica- 
tion he was not a persona standi in judicio, and was not a person who 
had a right to be heard; and 

2) Where a person avowed that he was a subject of the enemy state 
in general, but had ground for urging that pro hac vice he stood in a posi- 
tion which relieved him from the pure enemy character, he was entitled 
to appear and to be heard; and the real question was under which of 
these two rules a German owner should be regarded when he came be- 
fore the court. 

In my opinion, that submission is well founded and accurate. 

Reference was made in argument to cases in the American courts 
arising during the Spanish-American War in 1898. On examination it 
will be found that in almost all the cases where enemy claimants were 
heard at that time their claims arose in circumstances very similar to 
those in the class of proceedings which came before the British Prize 
Court during the Crimean War. But the authorities cited fall short 
of showing that in the United States any claimant who avowed an enemy 
character has been allowed generally to appear in their courts. 

In argument before me Mr. Dunlop also compendiously referred to 
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cases which were heard during the Russo-Japanese War in 1904-5 and 
reported in the “ Russian and Japanese Prize Cases,” Vol. 1, page 182; 
and Vol. II, pages 1, 12, 39, 46, 52, 92, 95, 116, and 354. 

His Lordship dealt with these cases because, he said, reliance was 
placed upon the liberty which was alleged to be given by the Russian 
and Japanese Prize Courts to enemy claimants, as adding force to the 
right asserted on behalf of enemy owners in this court. In each of the 
cases, however, complete immunity was claimed. All the cases were, 
of course, before The Hague Conventions of 1907. Under the Conven- 
tion (No. VI) the attitude which the owner in the present case must 
take might shortly be stated in these terms: “I admit that I am an 
alien enemy; and therefore that my ship was lawfully captured, or 
seized, as being enemy property; but I wish to appear to put forward 
and argue my claim that in the circumstances of my case the ship is 
not confiscable, and cannot be condemned; but can only be detained 
during the war, to be restored to me after the war.’’ Applying the prin- 
ciples laid down by Lord Stowell and Dr. Lushington, his Lordship 
was satisfied that they would not have allowed the enemy owner to 
appear to assert such a claim. There was here no coming pro hac vice 
within the King’s peace; there was here no suspension of the hostile 
character. 

His Lordship, continuing, said: 

I desire to consider whether The Hague Convention (No. VI) is 
operative and applicable. I cannot close my eyes to the provision in 
Article 6 of the convention, which reads as follows: 


The provisions of the present convention do not apply except between contract- 
ing Powers, and then only if all the belligerents are parties of the Convention 


3y Articles 7 and 9 the convention requires to be ratified by the 
signatory Powers, and by Article 8 non-signatory Powers may accede 
to the convention. Similar articles appear in the other conventions. 
Of the belligerents in the present war at the time of the capture of the 
vessel, Germany and Austria-Hungary, and Belgium, France, Great 
Britain, Japan, and Russia had ratified the convention (Germany and 


Russia making reservations of Article 3 and part of Article 4). Of the 
other belligerents, Montenegro and Serbia (whose representatives 
signed the convention) have not ratified it. Turkey, who is now also 
a belligerent, has not ratified it. None of these states were non-signatory 
Powers, so there has been no accession on the part of any of them. In 
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strictness therefore (apart entirely from the question whether the enemies 
of this country are acting under or in accordance with the convention), 
it is not clear that the convention is binding or applicable. 

It is not my function to do anything more than to declare the law. 
But I trust to be forgiven for an expression of opinion that it would 
accord with the traditions of this country if such steps were taken as 
may be necessary to make operative a series of conventions solemnly 
agreed upon by the plenipotentiaries of 45 states or Powers after most 
careful deliberation, with the most beneficent international objects. 
Of the belligerents Montenegro has no navy, and, so far as I know, no 
mercantile marine; it has a coastline, but only of about 30 miles; and 
Serbia is a purely inland state, having no seaboard at all. It would 
scarcely seem desirable that the non-ratification by these Powers should 
prevent the application of the maritime conventions; and it may be 
that the counsellors who have the responsibility of advising the Crown 
may deem it fit to advise that by proclamation or otherwise this country 
should declare that it will give effect to the conventions, whether by 
the literal terms thereof they are strictly binding or not. 

| will now consider whether the owners of an enemy vessel have a 
right, or should be given the right, to appear to put forward a claim 
under the conventions, assuming, as was done during the argument, 
that they are operative. Dealing with the Hague Conventions as a 
whole, the court is faced with the problem of deciding whether a uni- 
form rule as to the right of an enemy owner to appear ought to prevail in 
all cases of claimants who may be entitled to protection or relief, whether 
partial or otherwise. Mr. Holland argued that this is a matter not of 
international law, but of the practice of this court. That view is cor- 
rect. I think that this court has the inherent power of regulating and 
prescribing its own practice, unless fettered by enactment. Lord Sto- 
well from time to time made rules of practice, and his power to do so 
was not questioned. Moreover, by Order XLV of the Prize Court 
Rules, 1914, it is laid down that in all cases not provided for by those 
rules the practice of the late High Court of Admiralty of England in 
prize proceedings should be followed, or such other practice as the 
President may direct. The rules do not provide for the case now aris- 
ing. I therefore assume that as President of this court I can give direc- 
tions as to the practice in such cases as that with which the court is 
now dealing. 

The practice should conform to sound ideas of what is fair and just. 
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A merchant who is a citizen of an enemy country would not unnaturally 
expect that when the state to which he belongs, and other states 
with which it may unhappily be at war, have bound themselves by 
formal and solemn conventions dealing with a state of war like those 
formulated at The Hague in 1907, he should have the benefit of the 
provisions of such international compacts. He might equally naturally 
expect that he would be heard in cases where his property or interests 
were affected as to the effect and results of such compacts upon his in- 
dividual position. It is to be remembered also that in the international 
commerce of our day the ramifications of the shipping business are 
manifold; and others concerned, like underwriters or insurers, would 
feel a greater sense of fairness and security if, through an owner (though 
he be an enemy), the case for a seized or captured vessel were permitted 
to be independently placed before the court. 

From the considerations to which I have adverted, | deem it fitting, 
pursuant to powers which | think the court possesses, to direct that 
the practice of the court shall be that whenever an alien enemy con- 
ceives that he is entitled to any protection, privilege, or relief under any 
of The Hague Conventions of 1907, he shall be entitled to appear as a 
claimant, and to argue his claim before this court. The grounds of 
his claim would be stated in the affidavit before appearance which is 
required to be filed by Order III, Rule 5, of the Prize Court Rules, 1914. 

It was argued for the owner in the present case that the vessel was 
seized in port, and therefore ought only to be detained during the war. 
For the Crown, on the other hand, it was contended that the vessel 
was captured at sea, and ought to be condemned. It was urged that 
the vessel was seized within the port of Leith, and, alternatively, that 
she was taken within territorial waters, and not “on the high seas,” 
and therefore is not confiscable. (See Article 3 of the Sixth Hague Con- 
vention, to which Germany did not agree, and under which her citizens 
cannot benefit.) In this convention I am of opinion that the word 
‘port’? must be construed in its usual and limited popular or commer- 
cial sense as a place where ships are in the habit of coming to load or 
unload, embark or disembark. It does not mean the fiscal port. The 
vessel was not seized in any such “port.’”’ She was not in a port from 
which, if days of grace had been arranged, she could be said to “depart” 


sortir). 
The Sixth Hague Convention does not refer to “territorial waters.” 
A vessel might be in territorial waters for scores of miles, either inno- 
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cently or nefariously, and pass numerous ports without any intention 
to enter any of them.” It is idle to say that on this account she would be 
free from capture. Where The Hague Conventions intend to deal with 
territorial waters they are expressly mentioned as distinguished from 
port; e. g., in Convention XII, Articles 3 and 4. Then it was contended 
that the vessel could not be condemned because she was not captured 
on “the high seas.”” The words “encountered on the high seas,” in 
Article 3, are not an accurate rendering of the authoritative French, 
“rencontrés en mer.” Where the conventions intend to describe “upon 
the high seas,’ the appropriate phrase “en pleine mer”’ is used. (See 
(Convention VII, recital.) Another phrase, ‘en haute mer,” is used in 
the Declaration of London, Article 37, to signify the same thing. 

In my view the claimant in his affidavit was accurate when he said 
that his vessel was “taken at sea.”” The words of Article 3, “rencontrés 
en mer,” are exactly applicable to this case. And I have no hesitation 
in finding that she was captured at sea, and not seized in port. I there- 
fore decree that the vessel be condemned as lawful prize. (The Times 
Law Reports, Vol. 31, p. 46.) 
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Italy’s Foreign and Colonial Policy. By Senator Tommaso Tittoni. 
Translated by Baron Bernardo Quaranta di San Severino. New 
York: E. P. Dutton & Co. 1915. pp. 334. 


This volume is not a treatise upon the foreign and colonial policy 
of Italy, but a collection of speeches delivered before the Italian 
Parliament during the years 1903-1909 when Signor Tittoni was Min- 
ister of Foreign Affairs, on matters dealing with foreign politics, emigra- 
tion and colonial affairs. It is an excellent translation of Senator Tit- 
toni’s book entitled Sei Anni Politica Estera, prepared for Anglo-Saxon 
readers with the ‘‘hope that, through the perusal of these pages com- 
ing from one of our leading political men, a statesman of the greatest 
integrity, wisdom and ability, they may become acquainted with the 
true spirit which animates Italian foreign policy.’”’ The work is dedi- 
eated to the noted British statesman, Arthur James Balfour, and con- 
tains an illuminating preface by Senator Maggiorino Ferraris, editor of 
La Nuova Antologia and Minister of Posts and Telegraphs from 1893 
to 1896, on Italian foreign policy. 

The book is divided into three parts: Italy’s Foreign Policy; Emigra- 
tion; and Italy’s Colonial Policy. At this time when the attention of 
\merican readers has been particularly drawn to foreign politics, they 
will find the first and the third portions of the volume most interesting 
and suggestive. ‘‘The principal quality of any foreign policy,’ declares 
Signor Tittoni, “must be its continuity.”” And in his speeches the 
Foreign Minister shows how Italy has preserved continuity in its own 
foreign policy by adhering strictly and persistently to a few vital prin- 
ciples. The foundations of her policy rest on the preservation of peace 
the maintenance of the Triple Alliance together with a determination 
at the same time to “uphold and consolidate our sincere friendship 
with England and France,” and the advancement of the legitimate 
interests of the Italian people with as little friction and as little conflict 
with the rights of other states as possible. It is well-known how faith- 
ful Italy has been to the first two of these principles. During the past 
twenty-five years, she has played a prominent part in every movement 
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to preserve the peace of Europe; and, in spite of the doubts of her sin- 
cerity and diplomatic ability raised by some interested statesmen 
both within and without her domains,—she has succeeded in a remarka- 
ble way in remaining true to all her obligations as a member of the 
Triple Alliance, while cultivating successfully the friendship of, and 
intercourse with, the “Entente” states. Her success, and her ability 
to silence all critics, has arisen from the recognition of her leaders that 
the suecess of any foreign policy depends upon “the confidence it in- 
spires’’ and the “forces at its command,” and that no program of 
dexterity or makeshifts would stand the pressure of modern demands 
or inspire the respect of other nations. Senator Tittoni was determined 
that “no reservation, no hidden meaning, no ambiguity’ should charac- 
terize Italian diplounacy; and one can truthfully say that this straight- 
forward dealing has been a leading factor in Italian foreign relations, 
not only during his term of office as Foreign Minister, but also through- 
out the last quarter of a century. They have tried earnestly and con- 
sistently to establish reciprocal relations between Italy and all other 
powers; and, if all the European states had been as conscientious in 
their efforts along this line, there might have been no European war 
today. 

One of the most important features of the Triple Alliance was the 
bond of unity it created between Austria and Italy. The people of 
these two countries have no great love for one another or natural bonds 
of affinity; but the two governments—so long enemies—were quick to 
recognize the value of a mutual friendship. Italy, feeling that the 
alliance with Austria was indispensable to the preservation of the balance 
of influence in the Mediterranean, the protection of the trade of the 
Adriatic, and the maintenance of peace in Southeastern Europe, cul- 
tivated earnestly and skillfully the friendship of the Austro-Hungarian 
Kingdom. ‘We believe,” declared Tittoni, “that the alliance with 
Austria should be maintained, and that our friendship with this nation 
should remain whole-hearted and sincere’’; and he succeeded in securing 
with Austria ‘“‘a clear and precise mutual understanding, free from all 
restrictions, reservations and hidden meanings.” If the Hapsburg 
Monarchy had tried as hard and as honestly to cultivate the friendship 
of the Italian Kingdom, conditions would have been very different at 
the opening of the war in July, 1914, and it might have proved possible 
to have secured an international hearing on the Servian question in 


place of an appeal to arms. 
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The clearness of the Italian recognition of the rights and interests 
of other states in the field of commercial, economic and colonial de- 
velopment is evident throughout the volume. And their just estimate 
and intelligent application of the principle that the vital interests of a 
nation can only be advanced with security and precision through a 
spirit of reciprocity and conciliation, is here fully demonstrated. ‘‘ There 
is room in the Balkan Peninsula for the legitimate interests of Austro- 
Hungary and Italy,” said Tittoni on one occasion, ‘There is equally 
room in the Balkan Peninsula for the legitimate interests of all civilized 
states, as well as first of all for those of the Balkan States.’ After the 
defeat of General Baratieri and the loss of their protectorate over 
Abyssinia in 1896, the Italian authorities experienced considerable 
difficulty in adjusting boundaries and establishing satisfactory relations 
between Abyssinia and their East African colonies. England and France 
also possessed certain special interests in Abyssinia. After some delay 
Italy joined Great Britain and France in the guarantee treaty of 1906, 
which preserves the independence and integrity of Abyssinia and secures 
the interests of all three of the interested states, including those of 
Italian Eritrea, Somaliland, the Benadir and their hinterland. Thus 
the Italian Government by generous coéperation and the recognition 
of the rights of other states, gained not only protection for her own 
legitimate interests, but the confidence and friendship of her two East 
African neighbors. 

Since then, this spirit of conciliation and concession has been notice- 
able in the conduct of all her colonial politics, as when the Italian offi- 
cials permitted the British to cross the border of Somaliland in their 
pursuit of the Mullah and later coéperated in securing the peaceful 
submission of the Mullah on their own territory. And Italy has shown 
a decided improvement in her colonial methods and in the conduct of 
colonial affairs. Her statesmen have learned at last how to handle the 
African peoples successfully and how to win their confidence. In the 
closing chapters of this volume, attention is called to the remarkable 
way in which Italy occupied the whole of the Benadir district in Somal- 
iland in two years at a cost of 2,000,000 lire. Across the Jube river, 
in two campaigns in 1902 and 1903 and 1903 and 1904 Great Britain 
spent 62,000,000 lire; and Germany expended over 335,000,000 lire 
during the years 1904-1906 in putting down the Herero uprising in 


German Southwest Africa. 
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Das Internationale Landkriegsrecht. By Dr. Karl Strupp. Frankfort 
am Main: Verlag von Joseph Baer & Co., 1914. pp. xii, 252. 

It appears from the publisher’s notice accompanying this work that 
for some years the author has been engaged in the task of preparing 
a several volume commentary on the rules of land warfare—a much 
needed guide hitherto lacking in Germany. The outbreak of the great 
European War has convinced him of the desirability of publishing at 
once in condensed form the results of his investigations. 

The reviewer has been particularly interested in the author’s opinions 
on the crucial problem of military necessity. Dr. Strupp does not 
take the usual military viewpoint that the rules of warfare are, in gen- 
eral, subordinate to military necessity. Indeed, he does not hesitate 
to take issue with the view of the General Staff as set forth in that 
remarkable publication entitled, Kriegsgebrauch im Landkriege, to the ef- 
fect that the Hague Regulations are not to be regarded as legally 
binding. 

Our author maintains, on the contrary, that the Hague Rules would 
have the character of positive law even if their binding force were 
limited to the instances where they were not set aside by military neces- 
sitv. This may be sound in logic, but what, it may be asked, would be 
the practical use of regulations which might be set aside by any bel- 
ligerent on pretext of necessity? 

The following classification of the various kinds of military necessity 
based on the views of Max Huber is particularly interesting: 

1) State necessity, which is not, properly speaking, a part of military 
law. “There is no case conceivable in which a rule of the law of war- 
fare could possibly endanger the vital interests or existence of a state” 

p. 5). Yet in another connection (pp. 133-34) the author excuses 
the violation of Belgian neutrality on this ground of State necessity. 
Without producing a particle of evidence, this distinguished German 
scholar says: “The German Empire was justified in demanding of Bel- 
gium permission to march through the western portions of her territory 
against France, after it was established that the latter country had 
planned an invasion of German territory through Belgium.”’ Has it 
come to this in Germany that mere assertion resulting from the “ will 
to believe”’ has usurped the place of evidence in dealing with questions 
of this kind? Not the least of the evils of this war appears to be its 
benumbing and paralyzing effect upon the German intellect and the 
consequent moral bankruptey of German scholarship. 
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(2) War necessity, i. e., the military necessity which has reference to 
the general ends of warfare, such as a campaign, the siege of a city, 
devastation, etc. Such necessity was recognized and amply provided 
for in the Hague Rules. 

(3) Military necessity with reference to particular military operations, 
such as ruses of warfare, the capture or destruction of property, the 
treatment of prisoners of war, etc. This form of necessity is only appli- 
cable in the few instances where there is an express reservation, as in 
case of the Hague Rules, Art. 23g. 

(4) Necessity proper (Notstand), or the extreme need of self-preserva- 
tion, as, for example, the killing of prisoners because of a lack of pro- 
visions. Doctor Strupp appears to believe that it is even justifiable 
under certain circumstances to allow prisoners to starve in the course of 
military operations (p. 7). If this or similar doctrines are generally held 
in Germany, the possibilities of the future are too fearful to contemplate. 

Because of lack of time and space we cannot follow the author's 
views in detail. Suffice it to say that he treats his subject in scholarly 
fashion, cites good authorities, and furnishes each article of the Hague 
and Geneva Regulations with an appropriate commentary. There is 
little to criticise adversely, except in the few instances where he permits 
himself to refer to events connected with the invasion of Belgium. Thus, 
his discussion of reprisals (pp. 31-36) is very fair and satisfactory. 
He even condemns preventive reprisals or “acts of frightfulness’’ which 
have as their object the spreading of terror, though he does not refer 
to Belgium in this connection. But in a note on page 9 he cannot re- 
sist the temptation of recording his conviction (again without evidence) 
that the blame for the destruction of Louvain lies wholly at the door of 
its deluded inhabitants, thus adding insult to injury. 

However, it should be said in justice to Dr. Strupp that had the 
German military authorities known and followed the teachings con- 
tained in his manual, they would not now stand discredited and anath- 
ematized by almost the entire civilized world. 

The book is provided with an index, a list of authorities, numerous 
select bibliographies, and an appendix containing Dr. Lieber’s ‘ In- 
structions for the Government of the Armies of the United States in 
the Field,” the ‘Laws of Warfare on Land,” published by the Institute 
on International Law in 1880, and the French texts of the Hague Regu- 
lations of 1899 and 1907. 


Amos S. HERSHEY. 
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Die Funkentelegrafie im Recht. By R. Thurn. Berlin and Munich: 
J. Schweitzer. 1913. pp. 150. 

This monograph is a handy resumé of the progress made down to 
July, 1913, in the development, locally and internationally, of the law 
applicable in peace and in war to radiotelegraphy. The author starts 
with the pious voeu that this new means of intercommunication may 
serve to bind the nations together in peace under a community of law. 
Reflecting upon the events which have occurred since the book was 
written and the novel difficulties and unsuspected causes of friction to 
which radio communication has given rise, not to mention its contribu- 
tion in “speeding up”’ warfare and thus increasing the terror and de- 
structiveness of war, the author’s hopes, though penned less than two 
years ago, appear naive, if not pathetic. 

The introduction consists of a general analysis of radiotelegraphy in 
its relation to the science of law. Part I brings down to 1913 the legis- 
lation passed in the most important countries of the world. It is in- 
teresting to note in this connection that though the United States was 
the last among the Powers to subject radiotelegraphy to governmental 
control, it was the first to compel its installation on board sea going 
vessels. 

The second part of the book consists of a critical examination of the 
principles of international law applicable to radiotelegraphy developed 
by the Institute and by individual pioneers in this field. Many of the 
liberal rules favored by the Institute were brushed aside even before 
the present war; especially where precedents are scant, one must ex- 
pect great variance between the ideality of principle and the reality of 
practice. 

Perhaps the most interesting portion deals with the rights and duties 
of neutrals. The communication sent to a land station at Hongkong 
on March 31, 1905, by the commander of the British cruiser Iphigenia 
to announce his encounter with the Russian Baltic squadron is desig- 
nated as a violation of strict neutrality. Scholz uses the stronger term 
“unneutral.”” On the other hand, the author justifies the protest of 
Japan against the action of China in permitting wireless communica- 
tion between Port Arthur and the Russian consulate at Chefu after 
the cable had been cut. The author’s summary of the duties of neutrals 
over land stations within their territory substantially coincides with 
the practice adopted by the United States in the present struggle (p. 72). 
The correct position of a neutral toward messages known to be contra- 
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band passing through its airspace, though not intended for its land 
stations, presents an interesting problem. The author upholds the 
right but not the duty to interrupt such messages (p. 79). Contrary 
to the opinion of some writers, he fails to find a breach of blockade on 
the part of a neutral vessel upon the high seas, or in a neutral port, in 
communicating by wireless with the land stations of a blockaded bellig- 
erent (p. 79). 
ARTHUR K. KuHN. 


Die Geschichte der Pan-Amerikanischen Bewegung mit besonderer Beriick- 
sichtiqung threr vilkerrechtlichen Bedeutung. By Dr. Robert Biichi. 
Breslau: J. U. Kern’s Verlag. 1914. pp. xvi, 189. 


This little book is the second of a series of international law mono- 
graphs published by Doctors Schiicking and Wehberg. It is divided 
into four parts. The first discusses America and International Law; the 
second, the History of Pan-Americanism; the third, the Organization of 
(entral America; and the fourth, Pan-Americanism and the policy of 
the United States. 

Part one begins with a study of America’s entrance into the com- 
munity of nations and her acceptance of the principles of international 
law in force in Europe. He says: ‘‘ Aber Amerika hat nicht nur die 
Prinzipien des damals in Europa geltenden Vdélkerrechts akzeptiert 
und angewendet, es hat auch einen ganz hervorragenden Anteil an 
dessen Weiterbildung genommen und manche liberalen Grundsiitze 
aufgestellt und entwickelt. * * * Die Prophezeiung Jeffersons, 
Amerika verde Europa Unterricht erteilen, hat sich erfiillt.””. He then 
reviews America’s contribution to the theory of neutrality and to the 
recognition of de facto governments, and her protest against interven- 
tion in the affairs of other states. America’s influence on privateering 
and prize law and on arbitral jurisdiction also form parts of the so-called 
\merican international law. 

The Pan-American movement is traced in part two, which begins 
with an enthusiastic commendation of James G. Blaine for initiating 


the series of Pan-American conferences, the first of which met at 
Washington late in 1889. After a brief statement of its composition 
and organization, its procedure is reviewed and the most important 
problems with which it dealt are explained, especially its work on be- 
half of international arbitration, and its organization of the Bureau of 
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American Republics. Dr. Biichi’s enumeration of the important results 
of this first conference concludes with the words of Mr. Blaine at the 
closing session : 

If this Congress had only one of its acts to be proud of, we should dare to call the 
world’s attention to the reasoned, confiding, and solemn consecration, by the two 
vast continents, of the maintenance of peace, and of prosperity, the offspring ot 
peace. We look upon this new Magna Charta which suppresses war and substitutes 
arbitration among American Republics in its place as the first result, and the most 
important one, of the International American Congress. 


The Washington conference made no provision for the calling of a 
future conference, but in his annual message of December, 1899, Presi- 
dent McKinley said, “it would seem expedient that the various Repub- 
lies constituting the Union should be invited to hold, at an early date, 
another conference in the capital of one of the countries other than the 
United States, which has already enjoyed this honor.’’ This suggestion 
led to the meeting in the City of Mexico of the second Pan American 
Conference, late in 1901. This is reviewed much as the first. Among 
the important results are recorded the obligatory arbitration treaty 
signed by the delegates of nine of the republics, the project for codify- 
ing international law, and the reorganization of the Bureau of American 
Republics. A resolution of this conference provided for the summon- 
ing of a third within five years. 

The third Pan American Conference was called to meet at Rio de 
Janeiro in July, 1906. The official visit of Elihu Root, Secretary of 
State of the United States, to this conference had a very salutary effect 
on the attitude of the Latin American states toward the United States. 
In addition to matters considered by the two preceding conferences, 
one of the most important was that of the forcible collection of public 
debts, which between this and the preceding conference had assumed 
such a threatening aspect for the Latin American states. The Calvo 
Doctrine and the Drago Doctrine and the bearing of the Monroe Doc- 
trine are all discussed. This conference passed a resolution declaring 
that the governing board of the International Bureau of American 
tepublics should select the place where the fourth conference should 
be held, which should occur within five years. 

Buenos Ayres was the place and July, 1910, the time selected for the 
last meeting. The International Bureau was again reorganized, this 
time taking the name which it now has, the Pan-American Union. 
Much is said of its influence and usefulness. Many matters of im- 
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portance were considered under about the same headings as those 
already mentioned for preceding conferences. 

Part three covers only fourteen pages and. reviews the relations of 
the Central American states with each other, since their independence 
in 1821 and their formation of a federated republic in 1823. The great- 
est prominence is given to the Central American Peace Conference 
held in Washington in 1907, and the provision for the erection of a 
Central American Palace of Justice. A second Central American con- 
ference in Salvador in 1910, a third in Guatemala in 1911, and a fourth 
in Nicaragua in 1912 are briefly reviewed. 

Part four covering the last dozen pages studies the policy of the 
United States with reference to the Pan-American movement. The 
great antagonisms between Latin America and Anglo Saxon America 
has had much to do with preventing the Pan-American movement 
hitherto resulting in very great positive good. Besides several minor 
causes of this antagonism, he mentions the Monroe Doctrine and the 
desire of the United States to exercise a hegemony over the Latin 
American states, which the latter seriously mistrust. The nearness of 
South America to Europe and the persistence of a Latin American ideal 
in contradistinction to the Pan-American ideal of the United States 
are other causes for the lack of harmonious coéperation. 

Frequent citations to numerous official reports, public documents, 
and books in German, English, and French establish the reader’s con- 
fidence in the truthfulness of the author’s statements. Among the 
hundred or more authorities listed in the bibliography not a single title 
in Spanish or Portuguese appears. This strongly suggests that the 
author’s linguistic equipment, while considerable, is yet not entirely 
adapted to the study he has undertaken. 

R. MANNING. 


Intervention and Colonization in Africa. By Norman Dwight Harris, 
Introduction by James T. Shotwell. Boston: Houghton Mifflin 
Company, 1914. pp. xvili, 384. $2.00 net. 


This study of European expansion and world politics is volume one 
of a proposed two-volume work on “World Diplomacy.” It traces in 
detail the origin and development of the larger colonial expansion 
movements of European nations seeking territory and economic con- 
cessions in Africa, the efforts to secure strategic positions, the heroic 
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work in the conquest of natural obstacles, the penetration of the wilds 
to stop slave hunting and the slave trade and to establish peace and 
security, the enterprises and blunderings which furnish lessons of state- 
craft, and the evolution of adjustments in administration based on 
scientific study of peoples and conditions. 

Following a general chapter on European expansion and world politics, 
the author in six chapters successively treats the Founding of the Congo 
Independent State, Transition to the Belgian Congo, German Coloniza- 
tion in Southwest Africa, British and German East Africa (and Uganda), 
French Colonial Expansion in West Africa (and the Sudan and Sahara), 
Nigerian Enterprise, and South African Expansion and Union. The 
remaining six chapters treat the Reoccupation of Northern Africa: 
Algeria, Tunisia, Morocco, Tripolitania, Egypt and the Sudan. 

The book is illustrated by sixteen convenient maps, including one 
double-page colored map of Africa in 1914. It has a good bibliography 
of secondary sources, appendices giving a summary and statistics of 
finances and trade, and a good index. 

It presents the various phases of a vast world movement which none 
of the great European Powers had seriously considered in 1870—a 
movement which received its incentive in the remarkable economic 
and political changes after 1870 and which had hardly begun before 
ISSO. Into this movement to push domain beyond the seas and to 
found great colonial states in Africa the author shows that the great 
Kuropean Powers entered with much timidity, which was partly over- 
come by humanitarian motives of the call of duty to penetrate the wilds 
to stop the slave trade and establish peace and security. 

Although French colonial enterprises in Africa began in 1636 and were 
extended and consolidated between 1854 and 1865, France really did 
not dream of a great Mediterranean-Congo colonial empire until the 
early eighties when the Senegal colonists reached the Niger, and she 
began it in the following decade by the consolidation of holdings in 
West Africa and on the Congo. Although she occupied Algiers in 1830, 
she exercised a mere military protectorate there, failed to study prob- 
lems scientifically, and had no enlightened and progressive colonial 
policy until about 1880. She evolved a more progressive policy after 
the acquisition of Tunis (1881) to which she applied a good adminis- 
tration based on lessons learned by blunders in Algeria. 

England, with the spirit of conservatism, and without any pre- 
conceived policy of expansion, was led to extension of territory by 
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unexpected or serious developments. In 1877, when she had an op- 
portunity to secure control of all East Africa, she was not ready to 
consider seriously any general policy of colonial expansion. In 1884, 
although forced by circumstances of 1882 to interfere in Egypt, she 
was still undecided on a policy of colonial expansion until forced to act 
by new conditions. Under Gladstone’s leadership she would never 
have consented to turn Egypt into a British protectorate. Until 1884 
she had been in no haste to enter upon a race for territory in West 
Africa, but under pressure of French and German activities she realized 
the necessity of formulating a definite policy of expansion there, and 
in June 1885 to protect British interests on the Niger she proclaimed a 
British protectorate over the region—the beginning of a policy which 
by 1914 resulted in the amalgamation of all Nigeria into a single united 
protectorate. Her period of indecision and undertainty was not fully 
ended until about 1885 after the fall of the Gladstone ministry. Both 
in South Africa and Egypt she showed a lack of acuteness and prompt- 
ness in seizing opportunity and in accepting duty. 

The interest of both England and France in African colonization was 
stimulated by the organization and activities of the independent Congo 
Association, the formation of the Congo Free State in 1884, the work of 
the resulting Conference of Berlin of 1884-85 at a time when Great 
Britain was taking over the administration of Egypt, and by the en- 
trance of Germany into Southwest Africa in 1884 and into East Africa 
in 1884-85. 

Although Germany was under strong pressure after 1878 to enter 
the field of international politics, Bismarck postponed action until he 
had firmly secured the position of Germany in Europe through a tariff 
program and by the formation of the Triple Alliance of 1882. Alarmed 
at conditions resulting from the industrial revolution and increase of 
population at home, and partly influenced by the delay of the British 
government to establish a protectorate over Atlantic coast territory 
north of Cape Colony) in which German missions had been established, 
Bismarck in 1884 determined upon colonization. He sent a warship 
to take possession of territory in Southwest Africa, in which England 
promptly recognized German rights; and, in 1885, he officially pro- 
claimed in East Africa a German protectorate, which through the in- 
fluence of England was recognized by the Sultan of Zanzibar. 

Aroused by the entrance of Germany into Southwest Africa, and the 
expansion of the Boers westward, England took under her protection 
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Basutoland in 1884 and Bechuanaland in 1885—the latter in order to 
keep the way open to the north of the native districts of Matabeleland 
and Mashonaland whose possibilities attracted the attention of Cecil 
Rhodes (and John Hays Hammond) by 1888. 

The later attempt (after 1890) of Germany to secure the Uganda 
region by treaties with the natives was frustrated by the prompt 
action of the British East African Company, which from 1890 to 1892 
obtained a control that made permanent the British protectorate in 
East Africa and won the key to the Nile. By new treaties (after 1895) 
the British Government secured the Nile as the frontier of Uganda and 
proceeded to safeguard her interests in that region by a railroad which 
was begun in 1895 and which reached Lake Victoria at the close of 1901. 

One of the most interesting chapters in the book is that on South 
African expansion and union, treating the British policy after 1814, the 
consequences of the “Great Trek,” the withdrawal of English respon- 
sibility and sovereignty from the Transvaal and Orange river territory 
in 1852-54, the plans for federal union in 1857, the annexation of the 
Transvaal in 1877, the disastrous reversal of policy under Gladstone 
resulting in the revolt of the Transvaal and the recognition of its in- 
dependence by treaty of 1881, and the new factors which changed com- 
pletely the situation and forced England after 1884 to adopt a policy of 
forward movement. Although the author states that the British Govern- 
ment did not grasp the salient features of the situation at the Cape and 
never evolved a continuous and enlightened policy until the days of the 
Boer War, he justifies the policy of England in relation to the war and 
the later liberal views resulting in the formation of the Union in 1910. 
He optimistically states that the old racial animosity and composition 
which still exists in the Union will probably not be a serious menace 
in the future. 

In the chapter on Morocco, one obtains several glimpses of events 
which have a bearing upon the present war in Europe: the sudden in- 
trusion of the Kaiser into the field of Morocco diplomacy in 1905 to 
prevent the consent of Morocco to the Anglo-French treaty of 1904; the 
Algeciras Congress of 1906 by which Germany intended to test the 
Anglo-French entente and force the diplomatic isolation of France; the 
later grave error of intrusion by the Kaiser in Morocco affairs in 1908, 
contrary to the agreement of 1906; the dispatch of the Panther to Agadir 
by the German Government at a critical moment in 1911, evidently 
to prevent the establishment of a French protectorate which had be- 
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come inevitable; the later attempt of Germany in 1911 to contend for 
a position of special privilege in Morocco, while claiming that she was 
“fighting the battle of the world’’; and the bitterness of the German 
press against England after the signing of the Franco-German treaty 
of November, 1911, by which Germany changed front on the Morocco 
question. 

In connection with the narrative of the circumstances by which 
England was led to intervene in Egypt in 1882 and to undertake the 
reorganization of the Egyptian Government after 1883, Professor Harris 
asserts that the British scheme of European extra-legal advisers acting 
with a government of native Egyptian officials has worked admirably, 
securing a slow but steady progress of reform and affording the people 
every chance to learn the elements of self-government. He says that 
in Egypt Great Britain has most happily demonstrated how an en- 
lightened European state can free an oppressed and impoverished people 
from the rule of a corrupt and selfish oligarchy, furnish them with an 
efficient administration and equal justice and protection for all without 
taking possession of the land or submitting them to an “irritating 
tutelage.’ In spite of the beneficial work of England in Egypt, how- 
ever, he states that there has remained a spirit of unrest and suspicion 
which has manifested itself at the call of the Caliph who sits at Con- 
stantinople. The real hope of Egypt, he thinks, lies in the improvement 
of the condition of the people, and the increase of native leaders who 
will reform Moslem institutions and secure political regeneration with 
the codperation of Europeans. 

In considering the perplexing problem of the Sudan which confronted 
the Egyptian Government, he asserts that England by assumption of 
control in Egypt was responsible for the conduct of Egyptian foreign 
affairs, and criticises the Gladstone government for failing properly to 
support Gen. Gordon with force sufficient to conduct an orderly and 
successful retreat in 1884, and for “inability to evolve a broad foreign 
policy and to enforce it with promptitude and decision.” He places 
upon the Gladstone ministry the blame for the “ tragedy ” of 1884, which 
temporarily shattered the confidence of the Egyptians in the integrity 
and ability of the British Government, created a grave menace to the 
future of the Egyptian state, and multiplied the dangers and difficulties 
of the later reoccupation of the Sudan—an event which was inevitable, 
and which was finally accomplished by Kitchener in 1898. 

The large number of treaties or agreements or international confer- 
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ences for the adjustment of international problems relating to Africa, 
or having a bearing upon such adjustments, will impress the average 
thoughtful reader. 

Considering the prospective economic benefits of European colonies 
in Africa, Mr. Harris states that the possessions controlled by France 
and England are the most fertile and promising; that those of Spain and 
Italy are of questionable value; and, while some parts of those controlled 
by Germany and Belgium and Portugal are promising, the colonial 
tivities of the Powers will probably never pay except in a commercial 
way. Although as a financial proposition Algeria does not pay, he 
says that its future possibilities are excellent and that its position is 
assured since the definite and final settlement of the frontier question 
in 1911 by the acquisition of Morocco, to which France is now applying 
the general principles of her Tunisian system of administration. Al- 
though Italy, adopting French methods in the preservation of local 
customs, has made a good beginning in orderly government in Turkish 
ridden Tripoli, he predicts that she will find a long and painful process 
necessary to secure a self-supporting and prosperous colony. He thinks 
British East Africa ought soon to become self-sustaining. He doubts 
whether the three German protectorates will ever pay, although the 
almost constant irritation which previously existed between settlers 
and natives was much improved in 1907 under the leadership of Dern- 
berg, who inaugurated more scientific methods of government. In the 
German East African protectorate, on which the German government 
has spent large sums, he says no remarkable progress has been achieved 
either in colonization or in development of the region. He asserts that 
no part of the Dark Continent except South Africa can be regarded as 
a national asset, as a field for European colonization, although the 
larger portion of it will continue to furnish an expanding market for 
lSuropean and American products and promising openings for capital. 
Because of the conditions of climate, soil and large native population 
he states that only a small part of the continent is suitable for the home 
of the white man—especially emphasizing the impossibility of recon- 
ciling the two racial elements or of welding into one harmonious nation 
a country populated by both blacks and whites. 

Mr. Harris has contributed a wealth of fact and a breadth of view of 
the various types of European civilization in Africa, and of useful 
achievements in which the people of every important civilized country 
have a growing interest, and the reader will be pleased to note that he 
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“hopes to complete his study in a second volume treating European 


intervention and competition in Asia.” 
J. M. CALLAHAN. 


The Divine Right of Kings. By John Neville Figgis, Litt. D. Second 
Edition, with three additional essays. Cambridge: University 
Press. 1914. pp. xii, 406. 

In this edition the original essay of 1896 is reprinted with the omis- 
sion of the last two pages, and there are added “ Aaron’s Rod Blos- 
soming, or Jus Divinum in 1646,” “Erastus and Erastianism,”’ and 
“Bartlous and the Development of European Political Ideas.” This 
interesting announcement is made in the preface: 

On the theory of sovereignty and the relation of small groups to the state, and the 


notion of a higher law, the opinions of the author have undergone much change; 
nor has he all in vain heard the wisdom of masters like Acton and Maitland or read 


the great works of Gierke. 

In “Jus Divinum in 1646” (pp. 291, 292), he thus explains his present 
view: 

Is not all larger society composed of a myriad number of groups; and has not each 
of these groups, in so far as it be permanent, some real inherent power, which is 
something more than a mere delegation, which is recognized by the superior power, 
but not created by it? * * * 

Is the civil society a single power from which all rights proceed by delegation? 
In this case there is no real check upon tyranny, however democratic the form of 
government. Or is the state merely the final bond of a multitude of bodies, churches, 
trade unions, families, all possessing inherent life, a real thing, recognized and regu- 
lated by the government, but no more the creation of its fiat, than are individual 
persons? 

Such questions are vital not only for states, but for the international 
community. These “inherent”’ rights of societies, in which Dr. Figgis 
now expresses his belief, are not exactly the eighteenth century “nat- 
ural”’ rights of individuals. They are rather, it would seem, an exten- 
sion and application of the “fundamental” rights secured to Englishmen 
by Magna Charta and the other charters of liberties, and the same as 
the “unalienable” rights of our Declaration of Independence. If the 
lesser communities have inherent rights which the greater must recog- 
nize and respect, all political power is legally limited and all enlarge- 
ment of such power is essentially the adding of federations to federations. 

Dr. Figgis notes a tendency among publicists to return to the old 
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idea of “natural” rights, so long kept in the background by over- 
insistence or the utilitarian and historical-development theories of law 
and polities. In the Jus Divinum essay (p. 284), speaking of the ‘divine 
right of majority rule”’ he says: 


It is obvious that, when we have got so far as this, divine right will soon become 
the name for natural right, and the transition to modern politics begins, unless, 
indeed, that be held to lie in the change from natural right to pure utilitarianism. 
lor the notion at bottom of the divine right or the natural rights theory is the same. 
It asserts either for the king or for the state or for the individual or for the general 
will or for the right to work, to a living wage, or equality of opportunity, or what not, 
some supreme overriding principle which is superior to all institutional rights, and 
ought to be their criterion, not their creation. On reflection all who try to see in 
politics some grounds other than those of mere historical development or immediate 
expediency, will be found in some degree to share in the notion of natural rights. 


It would rather seem that the tendency at present is not toward the 
old “natural right” theory, but, as above suggested, to the old English 
and American idea that there are certain rights of men and of societies 
which are fundamental to the existence of the individual and of society, 
which are therefore inherent and unalienable, and which are recognized 
and not created by the state. Substituting the word “fundamental” 
for ‘‘natural,” the above quoted statement of Dr. Figgis may be com- 
mended to the consideration of all who are interested in the develop- 
ment of law, whether national or international. 


A. H. Snow. 


Grundlequng der Soziologie des Rechts. By Eugen Ehrlich. Munich 
and Leipzig: Duncker and Humblot. 1913. pp. 409. 


This book is an exposition of the postulate that the truest insight 
into the evolution of law is to be obtained through the study, not of 
statutes, commentaries, or court decisions, but of society itself. Pro- 
fessor Ehrlich is one of the apostles of a new school of jurists, hardly a 
generation old, who, while not decrying the historical school founded by 
Savigny and Puchta, approach the study of the law rather from the 
sociological standpoint. In Germany, the study of the philosophy of 
law, the search for the origin and nature of law and its fundamental 
relation to the state and to society, has received a great impetus through 
the work of von Ihering, Gareis, Stammler (of the Neo-Kantian school), 
Kohler (of the Neo-Hegelian school), and their followers. The German 
universities, the nurseries of this study, with their system of Lehr- 
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freiheit, have developed various theories of law divergent both in con- 
tent and method. In his “Seminar of Living Law” at Gernowitz, 
Professor Ehrlich has originated a method of research which is a dis- 
tinct contribution to sociological jurisprudence. It is the dominating 
idea of the book under review. 

Legal history, comparative law, and ethnology, the favorite working 
tools of the student of sociological jurisprudence, Professor Ehrlich 
subordinates to the study of existing social and economic customs and 
practices. ‘‘We learn the Past from the Present, not vice versa. * * * 
We need only open our eyes and ears to learn everything pertaining to 
the law of our time that is of any consequence. * * * If the Arabs 
in the oasis of the Sahara claim ownership only in trees and not in the 
sandy surface of the desert, the explanation of this fact is not to be 
sought in ethnology or legal history, but in the actual economic con- 
ditions that exist in a desert.”” There is a system of justice, of “living 
law”’ (lebendes Recht), which is not contained in the rules that bind 
courts and public officials, but which actually governs society and men 
as social units. It is to be ascertained inductively after the manner 
of naturalists by the examination of concrete cases showing how the 
individuals composing the society in question actually and usually 
conduct themselves in particular situations—how they devise their 
property, conclude contracts, regulate their marital and family affairs 
and so on. Where no written instruments show this, it is necessary for 
the investigator to apply his powers of observation and to question the 
people and record their testimony. It is only by this inductive method 
that we can know how much of the customary law of the past is still 
living law, and if new customs, of which the books contain no mention, 
have not crystallized. 

Municipal law (staatliches Recht) exhausts itself in prescribing the 
rules by which judges are to decide controversies that get into court. 
But these represent the smallest fraction of human transactions. More- 
over, says Professor Ehrlich, “it is not essential to the conception of 
law that it should emanate from the state, nor that it should constitute 
the rule of decision for courts or other authorities, nor that it should 
be enforced by a sanction.”” There is a great body of customs having 
the regulative character of law (ausserstaatliches Recht), the impor- 
tance of which has so generally escaped the “dogmatic jurists”’ that 
no systematic investigation of its origin and extent has been made. 
International law is an exception, the author thinks, because it has 
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always been studied with purely scientific, not “ practical’? ends in 
view. 

Ordinarily the laws of a society, whether legal or otherwise, bind only 
members reciprocally of the same society. They have no external force 
or operation. Says the author: 


But there is a number of legal norms which are more general in their operation 
and bind all men. These are either part of the municipal law (staatliches Recht) or 
they are mere judicial norms, rules of decision—in a word, they are law only for 
courts and public officials, they are not rules of human conduct. So, too, private 
international law (including international criminal law) embodies only judicial 
norms and addresses itself exclusively to the governmental authorities and not to 
the people. Living law, on the contrary, is by its very subject-matter, even when it 
is of governmental origin, confined in its operation to a particular society or group. 
The rights and duties arising under national law presume the existence of citizen- 
ship, family law presumes membership in a family, corporation law participation 
in a corporation; the law of contracts presumes a contract, the law of succession 
presumes relationship. But a different rule prevails to-day as to life, liberty, and 
the right of property: the right to these is respected by all men, wherever European 
thought dominates, irrespective of national or racial lines. This is a modern achieve- 
ment, for as late as the sixteenth century life and property of a stranger in Europe 
were far from safe on foreign soil. Nor are they so yet in the outposts of civilization, 
as colonial history and the lot of the negroes in America demonstrate. The anti- 
slavery laws of the nineteenth century show how difficult it was to bring the most 
civilized nations of the globe to respect the right of the helpless negro to life and free- 
dom. But with these temporary and local exceptions, the regard for the life, liberty, 
and property of every man is to-day not merely a judicial norm and a governmental 
regulation, but it has effectually become a principle of the living law. To this modest 
extent, the whole human race has become a great legal union. * * * This fact 
signifies that in the minds of the choicest spirits (auserlesensten Geister) of the 
world the conception of an all inclusive morality (Sittlichkeit), of a law unrestrained 
by state or social boundaries, is already born. This is no longer the mere dream of 
noble minds which forecasts a glorious future, but it is now partly materialized 
in the living law, which assures to every man wherever civilization has raised its 
standard, his life, his liberty, and his property. 


The book is rich in thought and suggestion. The style is simple and 
direct. Abstruse ideas are developed fully and illustrated concretely. 
It is a work that could readily be translated into English and that 
would appeal strongly to Anglo-American jurists because of the au- 
thor’s evident appreciation of our system and his discussion of it (Chap- 
ter XII) from the sociological standpoint. In the United States, we 
are just beginning to turn our attention to sociological jurisprudence. 
Our legal science (to say nothing of our legislators!) has all but disre- 
garded those elements of our law of fas and boni mores and bona fides 
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which were the living spirit of the Roman Law, and has engrossed itself 
with the jus of the law as if that were all of it. We await with interest 
the forthcoming book of Roscoe Pound on “Sociological Jurisprudence,” 
which will introduce the American bar to a new science. It’s high time. 
“The fact is,” says Professor Ehrlich, ‘modern jurisprudence has no 
scientific conception of the law at all. As the machinist, when he men- 
tions iron has in mind not the chemically pure element that the chemist 
or mineralogist designates by this term, but impure, commercial iron 
that is used in the factory, so the jurist now-a-days understands by the 
term Jaw not what lives and operates as law in organized society, but 
exclusively what the judges on the bench apply as law in litigation that 
it is the province of Courts to decide.” 
And how often, even at that, the judges disagree. 
GEORGE C. BUTTE. 


The Bibliography of International Law and Continental Law. By Edwin 
M. Borchard. Washington: Government Printing Office. 1913. 


pp. 93. 

Although this volume is the second in point of time in the series of 
guides to foreign law which are being published under the auspices of 
the Library of Congress, logically it stands at the beginning of the 
series. It deals with the bibliography of international law, in its modern 
manifestations after it emerged from the Roman conception of a law 
common to nations rather than a law applicable between nations; and 
of modern Continental law beginning with the seventeenth century, 
when the conception of national law was just beginning to be held. 
This volume is therefore the proper point of departure in the study of 
the bibliography of foreign national law, exemplified in Dr. Borchard’s 
Guide to the Law and Legal Literature of Germany, published in 1912. 

In his introduction, the author summarizes the causes of the growing 
interest in international and foreign law, emphasizing the needs felt by 
the practitioner because of the cosmopolitan character of modern busi- 
ness, which gives to the study of comparative law a practical applica- 
tion quite apart from its value in the field of legal history and education. 
The body of the work bears evidence of painstaking industry and dis- 
criminating judgment. The information compiled is increased in value 
by the form of presentation. It is not an annotated list of titles, but a 
critical text with references to footnotes giving author, title, publisher, 
and place and date of publication for each book. For the American 
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lawyer, librarian and publicist, in need of guidance in a subject less 
familiar than American and English legal literature, the textual form 
is more useful; while the index referring to authors and subjects com- 
pletes the bibliographical apparatus. 

The section relating to international law, public and private, fills 
sixteen pages, and includes general bibliographies, selected and subject 
lists, bibliographical periodicals, and concludes with the literature of 
the peace movement. The bibliographies of modern continental law 
are discussed first in a section containing general legal bibliographies 
dealing with the Continent as a whole, and second under sections de- 
voted to the autonomous countries of Europe. The material is further 
subdivided into (1) bibliographies in the form of independent books, 
2) treatises in which bibliography is a prominent feature, (3) biblio- 
graphic information to be found in periodicals, (4) catalogues of law 
libraries, jurists or publishers, having bibliographic value, and (5) bib- 
liographies on special subjects. 

FREDERICK C. Hicks. 


Rechte und Pflichten der Neutralen Machte im Seekrieg nach dem Haager 
Abkommen vom 18 Oktober 1907. By Paul Einicke. Tibingen: 
J.C. B. Mohr. 1912. pp. xi, 405. 


This work is from the Abhandlungen aus dem Staats-Verwaltungs- und 
Volkerrecht edited by Dr. Zorn and Dr. Stier-Somolo. After a brief 
sketch of the development of neutrality as applied to warfare on the 
sea, Dr. Einicke proceeds to the consideration of the Hague convention 
concerning the rights and duties of neutral Powers in maritime war, 
tracing the course of the negotiations and the differing propositions 
of the delegations at the Hague Conference. The articles of the con- 
vention are analyzed and the tendency to place responsibility upon the 
belligerent to respect neutral rights is shown. The rules of the Treaty 
of Washington naturally receive much consideration. Article 5 of the 
Hague convention, which contains the general prohibition of the “use 
of neutral ports and waters as a base of naval operations” and also the 
particular prohibition in regard to the erection of “wireless telegraph 
stations,” is properly criticised, though the reason for the form was plain 
when the events of the Russo-Japanese War of 1904-5 were in the 
minds of the negotiators. It is clearly shown that in many respects 
this convention embodies compromises which were necessary in order 
that any action might be secured. This is particularly pointed out in 
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such provisions as that in Article 19 in regard to coaling, which says of 
vessels of war ‘‘ these vessels can take only sufficient fuel to enable them 
to reach the nearest port of their own country. They may on the other 
hand take the fuel necessary to fill up their bunkers, properly so called, 
when in neutral countries which have adopted this method of determin- 
ing the amount of fuel to be supplied.” That this and other articles may 
conflict with existing international agreements, as with the treaty of 
Germany and Spain, is mentioned. Each article and the preamble re- 
ceives attention. There is brief reference to the application of the con- 
vention in the Turco-Italian War. A convenient list of neutrality laws, 
proclamations, ete., is appended, together with a selected bibliography. 
Such a treatise upon each of the Hague conventions would be very 


serviceable. 


Proyecto de Ley de Aplicacién del Derecho Internacional Privado. By 
Dr. Pedro Manuel Arcaya, Venezuelan Delegate to the Committee 
of Jurists in Charge of the Codification of American International 
Law, Minister of Interior of Venezuela. Caracas: Tipografia 
“Cosmos,” 1915. pp. 25. 


The above is a draft law apparently intended to codify the Venezuelan 
application of private international law. The project is divided into four 
general heads or titles, and some general principles by way of preliminary 
provisions dealing with the laws which must have precedence as well 
as with the manner in which they shall be proved whenever private in- 
ternational law is to be applied, are stated in a preliminary title. 

Title first deals with persons in general: nationality and personal 
status, absence and presumption of death; marriage, divorce and sep- 
aration; filiation and adoption; administration and guardianship; foreign 
juridical persons. Title second deals with property, inheritance and 
gifts. Title third deals with contractual obligations in general and with 
certain contracts in particular. Title fourth deals with procedure: juris- 
diction, execution of judgments and letters rogatory. 

Some of the provisions of this code may serve perhaps as illustrations 
of the great difficulties which must be encountered by those endeavoring 
to codify the so-called American private international law. Take, for 
instance, Article 10 of this project, which provides: ‘‘ The naturalization 
of a Venezuelan in a foreign country shall have no effect as regards the 


Republic.’”’ This provision can be very well regarded as a declaration of 


national policy, the result of theories prevailing in the majority of the 
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republics to the south of the Rio Grande. On the other hand, this doc- 
trine of the inability of a citizen to throw off his allegiance to his country 
has been the subject of much controversy in this country in days long 
past, when prior to any legislation on the subject by Congress there was 
some uncertainty and conflict of authority concerning the right of ex- 
patriation. The question first arose in 1795, when it was held that a 
citizen could not denationalize himself without the consent of his govern- 
ment. The general doctrine was, according to Story, J., that no one 
could by any act of his own, without the consent of his government, put 
off his allegiance, and become an alien. But there was, at that time, no 
legislation permitting expatriation. It was also held that the right of 
expatriation is fundamental and inherent, and of this same opinion were 
some State courts. The denial of the right of voluntary expatriation was 
somewhat inconsistent with the law of the United States providing for 
the naturalization of foreigners, the first of which was enacted in 1790. 

The question, however, was practically set at rest by the Act of July 26, 
1868 (15 U.S. Stats. 223; U. S. Rev. Stats., sec. 1899), where it is de- 
clared that the right of expatriation is a natural and inherent right of 
all people, and further that any decision of any officer of the government 
denying, restricting or impairing the right of expatriation is “inconsistent 
with the fundamental principles of this government.” And this language 
seems to be but little more than a legislative declaration of national 
policy. The absolute right of expatriation is now recognized as a settled 
doctrine of this country, and the conflict therefore is apparent. 

Sut in this great task of codifying American private international 
law, in which it will be necessary to harmonize so many opposing 
legal doctrines and declarat:ons of national policy, it certainly will be 
of great help to have available individual codifications of it as applied in 
the different American Republics, and in this sense, as an endeavor to 
approach a simplification of this task, the project drafted by His Ex- 
cellency the Minister of Interior of Venezuela becomes of real impor- 


tance. 
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